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The acronym ERIC/RCS stands for the Educational Resources Information 
Center/ Clearing house on Reading and Communication Skills. ERIC is a national 
information system designed and Supported by the National Institute of Educa- 
tion (NIE). ERIC/RCS is responsible for collecting, analyzing, evaluating, and 
disseminating educational information related to '■'^search, instructionj and per- 
sonnel preparation at all levels and in all institutions concerned with instruction 
in reading, English, journalismj speech, and theatre. 

The Speech Communication Module of ERIC/RCS, located at the headquarters 
of the Speech Communication Association, processes all educational materials 
dealing with speech communication arts and sciences, including forenstcs, radio, 
television, film, interpersonal and small g^^^up interaction, theater, oral inter- 
pretation, public speaking, rhetoric, and communication theory. 

High school debaters can obtain a wealtli of information on the 1976-77 Debate 
Resolutions through their use of the ERIC information retrieval system. The 
TheSiumts of ERIC Descrtplors (including such descriptors as Criminals, Crimi- 
nology, Correctional Rehabilitation, Corrective Institutions, Parole Officers, and 
Probation Officers) and the abstracts of documents found in Resources in Edu- 
cation and Current Index to journals hi Educaiion can aid them in their research 
and help eliminate time-cons unitng reading of irrelevant materials. For infor- 
mation on how to make the most efficient use of the ERIC system, write 
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Foreword 



The ERIC First Analysis of the 1916-11 National High School Debate Reso* 
lutions was prepared by the author for publication by the Speech Communica- 
tion Association in cooperation with the Educational Resources Information 
Center (ERIC) Clearinghouse on Reading and Communication Skills, This 
project was undertaken in response to ii directive from the National Institute 
of Education (NIE) tliat ERIC provide educators with opportunities for knowl- 
edge utilization beyond that provided by the ERIC data base, NIE, recognizing 
the gap between educational research and classroom teaching, has diarged ERIC 
to go beyond its initiaf function of gathering, evaluating, indexing, and dis* 
seminating information to a significant new service — commissioning from recog- 
niicd authorities information analysis papers focusing on concrete educational 
needs, 

ERIC P^ysl Analysis has been published annually since 1975, It has proven to 
be valuable in providing debaters with parameters for their research on the de- 
bate resolutions that are selected annually by the National University Extension 
Association's Committee on Discussion and Debate, 

ERIC first Andysis is unique among ERIC publications in that it is intended 
primarily for high school students. Through a study of ERIC fhst Analysis, 
students should become aware of the breadth and depth of the issues involved 
in the debate resolutions. However, forensics educators will also find the re- 
sources useful for planning debate vi^rkshops or for teaching students how to go 
about the process of research in argumentation. 

Since this analysis is truly a "iirst/' it must be written in the space of one 
month after announcement of the national topic on February 1, The author's 
search for primary and relevant sources in the process of formulating the issues 
has been completed quickly and thoroughly — his ability to complete this, very 
difficult project in such a short time is a tribute to his many years of experience 
as a forensics educator. 

Barbara Lieb*BnUiart 
AssoOATE Director, ERIC/RCS 

Bernard O'Doimell 
Director, ERIC/RCS 
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Introduction 



Two thousand years ago Plato warned that a democracy can exist with strength 
only when the people know the essential features of problem solving. Debating 
as carried on by those schools emphasizing the highest of educational goals is 
unsurpassed as a program for developing problem-solving skills. The goal of 
ERIC Phst Amlysis is to assist debaters and coaches in developing problem* 
solving skills as represented in the 1976-1977 debate topic. 

The organiaation of ERIC P^rsi Amlys'is is based upon the thought areas es- 
sential to problem solving: 

1, The problems (evils) existing in the debate topic area, 

2, The institutions, programs, or policies presently being utilized to handle 
these problems: weaknesses and strengths, 

3, The solution or solutions suggested by the topic. 

4, The weaknesses and strengths of the proposed solution or solutions, 

5, The new problems (disadvantages) that may be incurred by the new 
solution or solutions. 

Debaters may discover that the following steps may maximize their use of 
ERIC Fh-si AmlySis: 

1, Read the entire analysis as uninterruptedly as possible in order to S^t 
a preliminary "bird's eye view" of the topic, 

2. Further study should reveal the following diaracteri sties: 

J, This is a preliminary and thought stiggestlve study, rather than a com- 
plete analysis of the topic, 

b. The content is derived from the analysis, definitions, and facts used 
by leaders and scholars in their writings or discussions of the topic 
area. The ..jthor has chosen to use only that whidi is in the current 
literature on the topic; he has not explored those peripheral or tangen- 
tial areas which constitute the basis for the so-called squirrel cases. 

c. Specific affirmative or negative cases or arguments may be suggested 
by the material; however, the actual case or argument ^structures are 
left to individual debaters, 
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3. As debaters extend their rcseardi through additional books, articleSj and 
documents^ they should keep their study organized around the "five thought 
areas" of problem solving. As they read they should note the area in which 
the material belongs and should remember that sometimes a particular 
quotation, argument^ or piece of evidencje may be utilized in two or more 
of the five areas. 

4. Debaters should utilize the five areas of problem solving as the major 
divisions foe both the affirmative and the negative evidence file boxes. 
Some of the materials in ERIC Phst Amlysh can be used either to pro- 
vide ideas for subdivision of each of the five areas or as cards for the file. 

5. The annotated bibliography is a list of some of the best books and articles 
on the topic. Once debaters have studied ERIC first Analysis^ they should 
turn to those publications. Brief clues will reveal the particular thought 
areas stressed. The author has taken the liberty to give his suggested 
evaluation so that the debater and/or the coach can set priorities on 
making them available to the debate squad. 

EBJC P/rsi A?tdys}s*]s published early so that debaters can use it as a starting 
point in their study of next year's topic. Remember that this study does not 
constitute a complete coverage of the topic It is hoped that it will stimulate 
wider study and provide a structure to make that study more meaningful.. 

I wish to express my gratitude to the following persons and their respective 
departments for supplying us with an abundance of matedak and inforrhatioh: 

Michael Aun and Joaa Holland, Federal Bureau of Prisons 

Robert Havel^ Department of Justice 

Wayne Hopkins^ Chamber of Commerce 

Lauren Am, American Bar Association 

Robert Tmdel, National Criminal Justice Reference Ser\'ice 

James G. Meeker, Senate Subcommittee on Penitentiaries 

Judy Carr, Congressman Robert Kastenmier s Office 

Midiael Barr and Nick Pappas^ Public Information Office of the Law Enforce- 
ment Assistance Administration 
Craig Dobson, National Institute of Corrections 
Jack Basil, National Rifle Association 
NatiCiial Office of the Council of Mayors 

Department of Corrections, State of Vermont, Kent Stoneman, Commissioner. 

, To my assistants in gathering information, preparing the bibliography^ typing 
the manuscript, and writing porticMis: Will Tracy, Richard Hayes, Leslie Hayes. 
To Jane Work and Barbara Lieb-Brtlhart of the Speech Communication Associa- 
tion. To Linda Reed, Coordinator of Publications of ERIC/RC5. 

Robert B. Huber 

BuHington, Vemo?H 
March 5, 1976 
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National High School Problem Area 1976-1977 



How can the ctiminal justice 
system in the United States 
best be improved? 



Dbcussioo Questions 

What programs should be adopted to improve the penal systems in the 
United States, 

What reforms in the criminal justice process can provide a more e<juitabS« 
system of justice for all United States citizens? 

What policy should the federal government adopt concerning possession of 
firearms by United States citizens? 

Debate Propositions 

Resolved: That a comprehensive program of penal reform should be adopted 
throughout the United States. 

Resolved: That a uniform code of pre-trial procedures and penalties for all 
felonies should be established throughout the United States. 

Resolved: That a comprehensive program of compulsory gun control should be 
established throughout the United States. 
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The Need for Ccimmal Justice Reform 



Crime is a never ending problem to society. What are its causes? How can 
we prevent it? How can we make sure that we catch ail those who commit it? 
How can we make siire of fair but certain prosecution? How can we make sure 
that we are just both to the accused and to society in our trial procedures? and. 
Once they are convicted, what is the best method of handlin^ criminals? These 
questions are extremely difficult to answer, and never have these problems been 
more prominent than today. The latest F,B,L Vmform Crime Reports dramatize 
this by revealing that crimes of violence occur at the rate of oae every 55 seconds 
— one murder every 26 minutes, one forcible rape every ten minutes, an armed 
robbery every 71 seconds^ and ^ aggravated assault every 70 seconds. Crimes 
against property are even more frequent; an act of burglary is committed every 
10 seconds, larceny-theft occurs every 6 seconds, and a motor vehide theft oc- 
curs every 32 seconds,^ 

Many people are alarmed by the increase in crime. The Vtttfom Crime Re- 
ports indicate the amounts of increase from 1970 to 1974^; 



Crimes of violence Al^c 

Murder 40% 

Aggravated Assault A7% 

Forcible Rape A9^o 

Kobbery 48% 

of Chain Stores 18494) 

of Banks 94% 

of Residences ^3% 

of Commercial Houses 42% 

Crimes against property 37% 

Burglary 53% 

Nighttime residence 60% 

Daytime residence 67% 

Shoplifting 7<5% 

Bicycles , , 58% 

Motor Vehides U% 
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Of great concern to many fKiople are those crimes which remain unsolved 
despite the great numbers that ace cleared by che police. 

In 1974 law enforcement agencies made an estimated milJion arrests 
nationally for all criminal acts except traffic offenses. The arrest rate was 
46 arrests for each t>000 persons. In 1973, there were 42 arrests for each 
1,000 inhabitants. The arrest rate foe big cities as a gcoup was 57 per 1,000 
inhabitants, foe suburban areas and in the rural areas the arrest rate 
was 28 , , . 

The nationwide clearance information shows that 21 percent of the Index 
crimes were cleared during 1974. In 1974 Jaw enforcement agencies cleared 
SO percent of the murder offenses, 51 percent of forcible rapes, 63 percent 
of aggravated assaults, and 27 percent of the robberies. Solutions in the 
property crime categories showed police cleared 18 percent of the burglaries 
in 1974, 20 percent of the larcenies and 15 percent of motor vehicJe thefts,^ 

Because of more intense investigative effort and because witnesses are usually 
available for identification, crimes against the person have a higher clearance 
rate. The tack of clearance for crimes against property, however, is an area of 
very serious concern: 73 percent of the robberies, 80 percent of the larcenies, 
82 percent of the burglaries^ and 85 percent of the motor vehicle thefts remain 
unsolved.* 

Another problem that disturbs many people is the great costs of crime and 
the inevitable increase in those costs as the crime rate rises and inflation con* 
tinues to become worse. The total bill to the taxpayers in 1972 for all the areas 
of the criminal justice system (police protection, judicial, legal services and 
prosecution, indigent defense, corrections, etc) was $11,721,194,000, The fed- 
eral government expended $1,873,217,000, the states $3,341,507,000 and local 
governments paid out $7,372,509,000,^ 

The cost of crime to its victims is far greater. Obviously the crimes of violence 
resulting in murder or injury cannot be measured. Neither is there any complete 
study of crimes against propertj% The Chamber of Commerce of the United 
States has alerted its members to the high cost of crime: 

Reports indicate that shoplifting losses frequently eat up one to five per* 
cent of merchants' sales, A major department store recently invested 1200^000 
in security measures, A survey by Ibe President's Commission estimates a 
bilJ of $1,5 billion for prevention equipment and services. 

Estimates put a billion dolJar annual price tag on truck hijacking alone, 
. , . Recent figures indicate that thefts at airports result in mUlions of dollars 
of air Cargo losses each year, as do thefts of passenger bagg;i A 
burglar apprehended in a large midwf:stern city admitted steaJiu^ property 
worth more than $200^000, Addicts in another large city reportedly account 
for most of the J25,000 burglaries that occur each year and run up an an* 
nual $2,5 billion theft bill there, , , , Some conclude that the nationwide 
cost of crime attributable to drug abuse is $5 billion,* 

The 1970 V>itform Cvhne R^poi-fs also discuss the cost of crime: 

The cost of organized crime , . , may total as much as J50 bilJion annualJy, 
. , , During 1969, those burglaries reported by police to the F,BJ. cost vtc- 
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itms over $620 miJiioa the average loss being $318 tor each burglary, Resi< 
dential burglaries accounted for 5363 million of the total , , , and auto thefts 
resulted in a net loss of $1^0 miliion to car owners-"? 

One of the problems of greatest concern is the recidivist^ the person who 
ojntinues to break the law. The 1974 Vtiifoym Crime R^^orts reveal the extent 
of the problem for those arrested between 1970 and 1974: 

Of these 207^748 individuals^ 155.470 (65 percent) had been arrested two 
or more times. These individual3 had an average criminal career of five years 
and five montbi> (number of years between the first and last arrest) during 
which time they were arrested an average of four times each. The 207,748 
offenders had a total of 835,000 documented charges during their criminal 
careers, with 277,014 reported convictions and 109,657 imprisonments for 
six months or more, , , , 

Sixty*seveA percent of the offenders released after serving their prison time 
were rearrested within three years. Of those people released on parole, (54 
percent repeated, and 48 percent of those placed on probation repeated. Of 
those persons acquitted or who had their cases dismissed *n 1972, 59 percent 
were rearrested for new offenses within three years,^ 

Another great cause for concern is the tendency for violations of the law 
to exist throughout society. One can quickly discern that this is true of traffic 
violations, particularly with a nationwide 55-miIe-an-hour maximum speed 
h'mit, Qintrary to public opinion, however, the tendency to commit more serious 
crimes is quite prevalent — people are not divided between *'the good guys and 
the criminals/' Several studies of this nature have been made. One study of 
1700 persons revealed that ?1 percent of this random sample had committed 
crimes other than traffic offenses for which they might have been sentenced; 

In this study, 1^020 males and 670 females were asked which of A9 offenses 
they bad committed. The list included felonies and misdemeanors, other than 
traffic offenses. , . , Thirteen percent of the males admitted to grand iar< 
ceny^ 26 percent to autO theft, and 17 percent to burglary, Sixty*four percent 
of the males and 27 percent of the females committed at least one felony 
for which they had not been apprehended. Although some of these offenses 
may have been reported to the police by the victims and would thus appear 
in official statistics as ^'crimes known to the police/* these offenders would 
not show up in official arrest statistics,^ 

Perhaps the greatest manifestation of the need foe reform is the failure of 
our corrections systems to achieve hoped for goals. The major goals of correc- 
tions systems are to detetf to rehahH/fftte, and to rebUegmie criminals into so- 
ciety. These aims are also expressed in another way, as the '*Three R's'' — 
Retribution, Rehabilitation, and Reintegration, 

In theory^ the corrections systems are designed to accomplish these goals. 
Upon pronouncement of sentence by ^ judge^ a person who has been found 
guilty of committing a crime is turned Over to the division called corrections 
for placement in one of a number of programs. Those placed on probation are 
turned Over to a probation officer. Those sentenced to incarceration are sent to 
iail, correctional centers, or prison. Juveniles have their own detention centers or 
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programs, which differ among the viirious government agencies having juris* 
diction. 

To a large extent, however, these programs have not been successful. That the 
goal of deterrence falls short of f ulfillnient is evidenced by the amount of crime 
that exists, the continual increase in the crime rate, and the great numbers of 
recidivists. Many studies have been made evaluating efforts at rehabilitation, the 
second goal, Robert Martinson, after researching these studies, concluded, "I 
am bound to say that these data, involving over two hundred studies and hun- 
dreds of thousands of individuals as they do, are the best available and give us 
very little reason to hope that we have in fact found a sure way of reducing 
recidivism through rehabilitation/'^** Likewise, the great number of criminals 
who continue to break the. law affter completing their first trip through the 
criminal justice system is cited as evidence of Jack of success in meeting the 
third objective of corrections systems, reintegrating the criminal into society. 

Probably the most discouraging facet of the picture of crime in the United 
States is that attempted reforms of the past and the experimental programs 
underway are failing to provide reliable solutions to the many perplexing prob- 
lems within our criminal justice structure. Crime continues to increase, the 
public becomes more disturbed, politicians grasp for unproven solutions, and 
personnel hired to operate the corrections systems arc frustrated by their in* 
ability to find reliable answers to the question, ''What works?" 

NOTES 

1, Cttme in the United Sta/fs — Uniform Crime Reports for 1974 (Washington, 
D.C; Federal Bureau of Investigation, 1975), p. 9. 

2, Ibid., pp. tt iP, 

3, Ibid,, p, 42, 

4, Ibid,, p. 43, 

5, Michael J. Hinddang, Christopher S, Dunn^ Alison L. Aumick, ind L, Paul 
Sutton, Sourcebook of Criminal Justice Statistics--^ 1 974 (Albany, Hew York; 
Criminal Justice Research Center, tP75), 

6, Marshaiiing Ctiizeu Power Against Crime (Washington, D.C; Urban Affairs 
Dr/jsion of tbe Chamber of Commerce, 1970), p, 6, 

7, Crime in the United States — Uniform Crime Reports for i970 (Washington, 
D,C; Federal Bureau of Investigation, 197t), p. 7^ 

8, Uniform Crime Reports for 1974^ op, cit,, p, 47, 

9, The Challenge of Crime in a Free Society, a report by the President's Com* 
mission on Law Enforcement and Administration of Justice (Washington, 
D,C,; Government Printing Office, 1?67), p. 43, 

10, Robert Martinson, "Wlwt Works — Questions and Answers about Prison Re* 
form," The Puhhc Interest 35 (Spring t974): 49, 



Procedural Steps in the Criminal Justice System 



In order to make an intelligent anal)'sis of our criminal justice system, it is 
wise to picture accurately the steps through which criminals go from detection 
to the completion of the sentence, A simple analysis based upon the persons 
chosen by the public to take charge would co^^er polke detecthnt prc^ecutiott^ 
etdjudicationt mid corrections, A detailed breakdown of these areas will help 
us picture the many spots where decisions must be made. Wherever decisions 
are made great variations may occur, variations so great that injustice may arise. 

Police Detection 

Obviously, a commission ^f a crime is the starting point Many citizens 
choose not to report, and the police are not brought into the picture. Police 
enter the picture by direct detection or by mvesiigatioH of crimes reported to 
them. When the police force is overburdened, decisions of priority based upon 
such things as seriousness of the crime, availability of leads, and chances of 
identification must be made. Once identified, the suspect is arrested and taken 
before a booking administrator or a magistrate where the record for the arrest is 
made. At this point the prisoner is released upon his or her own recognizanoe, 
assessed bailj or incarcerated. When feasible, juveniles are remanded to the 
custody of their parents. Investigation by the police may continue into the trial 
stage* 

Prosecution 

At this point the prosecutor enters the picture and becomes responsible for 
the procedures. After saeening the evidence to determine the charge, the prose* 
cutor can do one of several things; (l) drop the charges; (2) reduce the 
charges to a lesser charge; (3) "plea bargain*' with the defense attorney, a 
process of reducing the charge for a plea of "guilty*' so the :ase won't have to 
go to court; or (4) prosecute on the original charge, A fifth alternative is 
entering^the picture more often in recent years. It is called "dfversion" and is 
a "favored term used to describe any number of procedure* designed to provide 
accused or convicted offenders with an alternative to traditionally prescribed 
correctional actions/'^ 
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The accused next is given a preliminary hearing before a judge to test the 
weight of the evidence. The aiternative decisions here may be to dismiss the 
charges, reduce them^ or continue the original charge. Preliminary hearings in 
many jurisdictions are held only for people accused of the more serious crimes. 

The third pre-trial step of the prosecutor is to take the case to the grand jury 
for an indictment or to prepare an "information charge" indicating the specific 
statutory crime committed. The grand jury has the power to indict or to refuse 
to indict. Various states and localities do not utilize the grand jury as part of 
their systems; instead, they utilize the information charge exclusively. 

The fourth pre-trial step initiated by the prosecutor is arraignment in front 
of a judgp. The defendant appears with his or her lawyer; defendants who are 
Indigent may be assigned a court- appointed lawyer. The plea is entered at tliis 
point, if the plea is "guilty," the defendant by-pas5es the trial step. Ninety 
percent of the cases are settled in this way. If the plea is *'not guilty/' the 
defendant chooses to stand trial by judge or by jury. The charge may be re- 
duced at any time prior to trial either in return for a plea of guilty or for other 
reasons. It is at this point in the procedure that diversion can be utilized, if 
5uch programs are available. 

Adjudication 

With the pre-trial steps completed^ the case goes to court. The processes 
Tvithin the trial have been made familiar to most through books, movies, and 
television. The jury is chosen and sworn in unless the defendant has chosen to 
utilize only a judge. The case for the prosecution is presented; the defense for 
the accused is made. The determination of guilt is then considered by the judge 
or jury. 

The process of adjudication does not end here, however. In most cases in- 
volving a felony, a probation officer is directed to conduct a "pre-^^entence jn- 
vestigation," which includes a complete history of the criminal — his or her 
parents, childhood, previous convictions, schooling — and may include psychi- 
atric examinations as well as interviews with friends and acquaintances of the 
criminal. The write-up concludes with a re rommendation by the probation 
officer for either probation or incarceration. The convict is then brought into 
court for sentencing by the judge. (In a few jurisdictions the jury or a newly 
constituted jury may be called upon to pronounce the sentence.) In most juris- 
dictions, the judge may proQOunce the sentence and suspend it, place the person 
On probation, or direct that tlie prisoner be incarcerated, legislatures have set 
up guidelines for choosing among these alternatives depending upon the crime, 
with most jurisdictions presaibing what minimums and maximums may be 
assessed. Some jurisdictions use "indeterminate sentences,*' such as 2ero to 
twenty years for second degree murder; tliis means that the convicted person 
will carry the sentence for those twenty years, but, upon the recommendations 
of the personnel in the department of corrections and after a hearing by the 
parole board, it has been dcdded tliat the person may serve the later portion 
of the sentence out in the community. Some jurisdictions may use a "mandatoty** 
sentence in which a certain minimum period of incarceration is required by 
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statute. Some people advocating greater ui>e of punishment and hoping for 
more deterrence recommend greater use this type of sentence. Others recom- 
mend the use of a "flat** sentence in which Only one length of incarceration 
is prescribed. Maximum use of i^at sentencing would eliminate the use of the 
system of parole and would tend to go in the direction of having all persons 
convicted of the same crime ser\'e the same sentence. 

Procedures in the Department of Corrections 

Prohdthn. After being sentenced, the convicted person is turned over to tl\e 
Department of G>rrections, A person who has been put on probation is under 
the jurisdiction of the court but is placed under the supervision of a probation 
officer^ who is an employee of the Department of Corrections. Ideally the pro- 
bation officer serves as a counsellor to help the convicted person establish a per- 
sonal environment devoid of negative influences that might cause the person 
to commit further Criminal acts. The probation officer helps the probationer 
establish an improved family life and get more education^ more vocational 
training, a job, mental health counseling, or drug or alcohol rehabilitation 
as may be needed. Surveillance of the probationer is an essential p^rt of the 
probation officer's duties. Although these duties arc usually de-emphasized^ the 
probationer must live up to the conditions of probation. There are general 
conditions that are applied to all probationers: they are not to commit a crime 
punishable by law; tliey are not to use drugs; they arc to refrain from excessive 
use of alcohol; and they are not to travel outside the legal jurisdiction of the 
probation officer (outside the state) without written consent of the officer. 
Sometimes special conditions of probation are added by the Judge to those 
mentioned above^ such as compulsory attendance at drug or alcohol rehabilita- 
tion centers. 

Should a probationer violate the conditions of probation, the probation officer 
issues a statement of "just cause" and the Court of record where the proba- 
tioner was sentenced holds a probation revocation hearing. Present at Such a 
hearing are the probationer^ the probation officer, the judge of the Court of 
recordj and a lawyer^ either of the probationer's own choosing or from the pub- 
lic defender's office. The probationer may waive the right of representation by a 
lawyer. Corroborating evidence in the form of documents or testimony of wit- 
nesses may be utilized. The judge, upon the evidence presented^ decides the 
probationer's guilt or innocence of violation of probation, A probationer who 
is found guilty is usually incarcerated for the remainder of the period of the 
sentence. In some cases or areas the judge may find the probationer guilty of 
violation but may allow him or her to continue on probation if extenuating 
circumstances seem to warrant it, 

Incafcefdihn^ The fii;st procedure for the convict in prison is saeening. The 
complete file of arrest^ pre-trial procedures, sentencing, and so on, is utiliTed. 
A variety of tests and examinations are made that reveal the needs of the in- 
carcerated individual. Intelligence tests^ vocational interests tests^ psychiatric 
reports^ and the like, are utilized. The screening board meets, .studies the data, 
and assigps the convict to the institution which will provide the best opportunity 
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for the programing chosen. In smaller communities such choices cannot be 
made, since the local jail constitutes the only institution. Most states and the 
federal government make use of this process. 

The Federal Bureau of Prisons has under its jurisdiction six penitentiaries 
for older adults and hardened criminals, thirteen correctional institutions for 
younger adults, three specialized reformitories, three metropolitan correctional 
centers, four prison camps, five youth and juvenile institutions, and eleven 
community treatment centers. They separate the juvenile and young offenders 
from the older criminals and try to distribute the rest so they can utilize special 
training programs. To the best of their ability and resources, the states try to 
follow the pattern established by tlie Federal Bureau of Prisons.^ 

Upon completion of the screening process, the convict is transferred to the 
chosen institution and proceeds through the program selected as a result of that 
process. All of the programs include continued schooling to csomplete high 
school or college educations, vocational trainings group and individual counsel- 
ling, drug and alcohol rehabilitation, and mental health counselling. Some 
operate specific industries so that work training can be made more realistic. 
Where feasible, neighboring community facilities are utilized to augment these 
programs. Day passes and work furloughs a^e employed when the convict can 
be trusted outside the prison walls to hold down a regular job or to attend a 
high school or college. Often, in preparation for parole^ extended furloughs are 
given as a trial period for the convict to return home and reestablish family 
relationships. A lot of experimentation and many new programs are being tried 
in order to provide greater success. The Law Enforcement Assistance Adminis- 
tration of the Department of Justice is carrying on some 650 of these programs 
in order to provide help for the 46,000 criminal justice agencies throughout 
the country.^ 

Parole. As a prisoner approaches tl^ completion of the minimum sentence 
handed down by the court, prison officials begin to plan for his or her ap- 
pearance before tlie parole board. A parole officer is assigned to the prisoner, 
and plans for parole are made. The prison officials look over the conduct of 
the prisoner, the progress the prisoner has made for release, and the degree 
of stability he or she has achieved. The prisoner's case workers and counsellors 
and the superintendent (or an appointed representative) meet to determine 
whether the institution is ready to recommend the inmate for parole. The parole 
officer makes an independent study and recommends that the prisoner should 
or should not be paroled. 

A paroje packet of materials is prepared and sent to the parole board mem- 
bers for study. The packet includes all the pertinent data about the convict: 
the report of the arresting officer, the charge, the plea, the sentence of the 
court, the pre-sentence report of the social history and background of the 
person^ psychiatric reports^ the programs in which the prisoner participated 
while incarcerated, the prisoner*s adjustment to the prison atmosphere, and the 
recommendations of the institution and the parole officer and the reasons for 
these recommendations. 
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Parole board hearings are conducted according to the legislation that exists 
within their own jurisdiction; for example, state boards are bound bj^ state law, 
and the federal board is bound by congressional action. Federal and/or state 
court decisions also prescribe rules of conduct. These niles are chiefly derived 
from decisions which protect the prisoner at the hearing. For example, the 
prisoner's right to have a k\\7ec present or have one appointed is affirmed. 

The parole board is an autonomous group, usually composed of three or five 
members, whose decision is final. The hearing is held in a comfortable atmos- 
phere, without the extremely structured atmosphere of the original trial. The 
parole board members may question various facets of the reports, while the 
prospective parolee may produce other supporting documents or witnesses. If 
the parolee's lawyer is present, he or she may speak. The parolee may waive 
the right to have a lawyer. Upon the completion of the hearings the decision 
is announced; it may be that the prisoner is paroled to a certain date or to an 
open date. In the latter case the date is set after a careful plan is worked 
out by the parolee and approi'e<l by the parole officer. The parole plan usually 
consists primarily of a reasonable place to dwell and a job to provide a living. 
In some few cases a special condition^ such as further mental health consulta- 
tion, might be required. Of course, the parole board also has the power to 
deny parole. 

The conditions of parole are virtually the same as tliose described above for 
probationers. The same people who serve as probation officers may also handle 
parole cases. Should the conditions of parole be violated, the parole officer 
prepares the statement of "just cause,'' and the parolee js brought to the revoca- 
tion hearing. Attending the revocation hearing are the parole officer, the parolee, 
the parolee's lawyer (unless that right has been waived) and the members of 
the parole board. Evidence in the form of documents and testimony of wit- 
nesses may be utilized. The accused parolee makes the plea of guilty or not 
guilty to the charges. At the end of the hearing the board announces its deci- 
sion. The parolee who is convicted is returned to prison. In many jurisdictions, 
even though the parolee is found to stand in violation, the- parole board may 
allow parole to continue, if circumstances seem to warrant it, and may attach 
additional conditions,* 

Paroling a prisoner does not constitute pardon. It means that the prisoner 
can serve the balance of his or her sentence out in society under the supervision 
and counselling of a parole officer. To pardon is the function of the president 
of the United States for federal prisoners and of state governors for state pris- 
oners. 

Eventually, of course, the maximum of the sentence is reached, and the con- 
victed person, whether incarcerated, paroled, or on probation, is free of the 
aiminal justice systenin This is ultimately true of 98 percent of those arrested 
and found guilty,'' 
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NOTES 



1* Qplan, Gerald^ in the Poreword of Tke DHemmn of Diversion (Washington, 
D.Cj U.S* Dej>artment of Jnstice, Law Enforcement Assistance Administration, 

2, Federal Prison System Facilities (Washington, D,C,: Federal Bnrean of Prisons, 
1974), 

5, A Compendium of Selected Criminal Justice Projects (Washington, D.C: U.S. 
Department of Justice^ Law Enforcement Assistance Administration^ 1975)* De- 
scribes briefly each of these 650 projects* 

4, Upon his retirement as Director of Debate at the University of Vermont, the 
author was appointed by the governor to be a member of the Vermont Parole 
Board* This is the descri^stion of Vermont Parole Board hearings. They are 
typical of those held throughout the conntry* Exceptions should be researched* 

5, The National Conference on Corrections (Richmond: Virginia Division of Jns* 
tice an<l Crime Prevention, 1971), 5. 
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Discussing or Debating Penal Reform 



Dbcussion; What programs should be adopted to improve the penil systems 
in the United States? 

Debate: Resolved* that ^ comprehensive program of penal reform should be 
adopted throughout the United States. 

To define a debate topic realistioilly would be to see how personnel in the 
fieldj scholars, and government officials utilize the terms involved. Members of 
Congress, the American Bar Association, and the Law Enforcement Assistance 
Administration tend to call the whoie process described in the preceding section 
''the criminal justice system/' The "penal system*' is that part of the system that 
takes control of the criminal after he or she is found guilly and is sentenced; it 
encompasses probation, incarceration in jails and prisons, and parole. To limit 
the d^te to that phase known as "corrections'' is unteaiistic, since the phi- 
losophy of legislators, the laws they enact, the choices of the prosecutor to plea 
bargain or to use diversion, and the type and length of sentence handed down 
by the judg^ have strong effects upon the handling of prisoners after sentencing. 
On the other hand, a debate discussing **a comprehensive program of penal 
reform'* which omitted entirely any references to Our detention centers, our jj^ils, 
our reformatories, and our penitentiaries would be a strange one. Thus, the topic 
demands that the reform or reforms suggested shall either constitute or produce 
''penal" reform and shall be ''comprehensive'' in nature. 

The following guidelines may help debaters formulate better definitions: 

1. Use the definitions of authorities in the field. 

2. The ''penal" part of the system is that which deals with the sentence and 
(ts prescribed punishment. 

3^ A comprehensive program would consist of one or more reforms in tlie 
area of punishment. 

4. A comprehensive program could include but could not b« limited to pre- 
trial reforms. 

5. Implementation througjiout the United States would vary according to the 
type of reforms suggested but would probably include all governmental 
jurisdictions as well as all land areas. 
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Problems of the Whole System which Influence Penal Reform 

PhHosophkd Differences 

There are a variety of problems confronting the whole justice system that have 
their influence on the procedures used in handling prisoners. The first and prob- 
ably most important lies in the differences in philosophy regarding the handling 
of those who break tlie law. There is the **get tough" attitude vs. the "lenient " 
There is the "lock-them-up-in-ca^es" philosophy vs. the "humane treatment/' 
There is the belief that we sfiould "emphasize punishment and deterrence" 
rather than "waste money on rehabilitation programs that don't seem to be very 
successful." The unfortunate part of these philosophies Is that they are dilem- 
mas; there seems to be no way by which these conflicting j '^ints of view can be 
resolved. The results are' conflicting laws^ wide variances in treatment of the 
criminal, and a confused and frequently disturbed public. 

Arhifrary Dechions Leadmg to Differhg Tre^ftmejUS 

Secondly, the numerous arbitrary decisions that must be made among person- 
nel with such differing philosophies result in widely differing treatment for the 
commission of similar crimes. The police must establish priorities in order to 
determine which crimes they will investigate. The patrol officer must decide 
whether to give a warning or make an arrest. The attitude of the magistrate de- 
termines whether bail is set or a prisoner is released. The prosecutor has a multi- 
plicity of choices.' The sentences pronounced by judges vary widely, depending 
on the toughness or leniency of their attitudes. Throughout the corrections part 
of the system, there are great numbers of decisions to be made. These arbitrary 
decisions at so many steps along the criminal process road seem to make it im* 
possible for the system to produce "equal justice under the law." 

Lack of Fmancmi Support 

The third grave problem is the lack of money in all areas of the criminal 
justice system. Lack of money results in drastically overcrowded prisons, jails, 
and juvenile treatment centers; lack of money means the hiring of guards too 
busy or incapable of being trained as counsellors; lack of money leaves^- correc* 
tions administrators paying salaries which are not competitive with those of pri* 
vate industry — all of these result in the inability of the system to attract top- 
flight personnel. lack of money means too few facilities and teachers to build 
good educational programs; vocational programs in many prisons are completely 
unavailable. It means too few specialists and too little research and testing of 
solutions. It results in inadequacies all down the line.* 

Victimless Crhues md Prison Popaiathn 

A fourth serious problem is the flooding of the justice system with people 
conimitting victimless crimes — crimes in which nobody is hurt except tlie person 
committing the jcrime. Crimes of violence are crimes that bring bodily injury to 
the victim. Crimes against property deprive the victim of items that have cost 
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money to purchase or b«ild> Following are some of these victimless aimes and 
the number of arrests made in 1974^: 



Weapons; carrying possession, etc 170,300 

Prostitution and commercialized vice 68,400 

Narcotic drug law violations 642,100 

Opium — cocaine and derivatives 101,500 

Marijuana 445,600 

Synthetic or manufactured narcotics 27,600 

Other dangerous narcotic drugs. 67,400 

Gambling : 61,900 

Drunkenness 1,332,600 

Vagrancy 44,700 

Suspicion 45,900 

Curfew and loitering law violations 151,000 

Runaways 239,600 



These arrests total 2,756,500 for 1974 only. Once arrested, the offenders must 
be dealt with by the other divisions of an already seriously overcrowded system. 

R^e of Recidivism 

A fifth problem is one of the most widely discussed because it is so frus* 
trating: attempted reforms are failing to lower the rate of recidivism. Through 
the past decade many new programs and many new reforms have been tried. 
Despite all efforts, the result have been discouraging. Robert Martinson, Asso* 
date Professor and Chairman of the Department of Sociology' at the City Col* 
lege of the City University of New York, and his colleagues were called upon 
by the New York State Governor's Special Committee on Oiminal Offenders 
to make an evaluation of the various efforts for rehabilitation for criminals and 
to recommend the best programs for the state. An evaluation of 23I studies led 
them to make the following conclusion: ^^With jew mi isoUhd exceptions, 
the rehabilitative effons that have been reported so jar have had no appfeciahle 
effect on recidivism.'*^ The harsh treatment of criminals in earlier centurieSj the 
nineteenth'Century Quaker influence, under which prisoners meditated over, their 
sins while sitting in their cells, and the emphasis^pp rehabilitation of the twen* 
tieth century have failed to reveal the best solution or solutions to the perplexing 
problems of crime. 

Need jot New Standards 

A sixth problem arises from the slowness of legislative and other criminal 
justice personnel to study and initiate new standards throughout the criminal 
justice system. The American Bar Association, through their Project on Stand- 
dords for Criminal Justice, the Council of State Governments, andj more re- 
ccntly, the National Advisory Commission on Criminal Justice Standards and 
Goals (of the U.S. Department of Justice) undertook the huge task of setting 
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up these standards. The extensive studies of the following organizations Tverc 
also included; Advisory Commission on Intergovernmental Relations; American 
Correctional Association; American Law Institute; National Conference of Cbni- 
missioners on Uniform State Laws; National Coancil Crime and Delin- 
quency i National Institute of Law Enforcement and Criminal Justice (U.S. 
Department of Justice); and National Sheriffs' Association. 

This monumental work 's described ahd discussed in Compend}f{m of Model 
Correcihnal LeghLfion and Standards, second edition.^ These standards consti- 
tute definitive suggestions for improvement in e\*ecy area of corrections, sug- 
gestions that affirmative debate teams will probably include in their reform pro- 
posals. Furthermore, the divisions of the book indicate what a multitude of 
authorities believe is the at«a of our "penal" system; sentencing, probation, 
parole, prisoner treatment and rights, postconviction remedies, and interstate 
compacts for handling prisoners across state lines. The problem is that although 
these suggested models of standards have been set up by the leaders in the crim- 
inal justice world, legislatures and corrections administrators have been slow 
to study and adopt them. 

Pretrial Delay 

A seventh problem is pretrial delay. Because of the increasing number of 
crimes committedj the fact that the number of judicial districts has not increased 
with the increases in population, and the absence of legislative mandates for 
speedy trials, persons accused of crimes are held in suspense, often in jail, for 
unduly long periods of time. It has happened in misdemeanors that the time 
spent in jail by people awaiting trial has been longer than the judge's sentence. 
Senator Sam Ervinj Jr., in his remarks at the congressional hearings for the 
Speedy Trial Act, gave a well -documented sampling of these long delays: 

The median time for disposition of a criminal case (federal) is 6,3 months. 
... in some districts it runs up to 12 and 15 months. My information is that 
the situation is at least as bad in many state courts. In one Eastern metropolis 
the average time from arrest to disposition of a felony is 6.5 months while 
many cases run much longer. Other studies show an average lapse of more 
than S months. ... I understand that in many state courts ^ disposition time 
of two years or more is no', uncommon.^ 

PfwUc Apathy 

The eighth, and perhaps tJic greatest problem is the lack of knowledge of 
the public and its reluctance to help. Personnel involved in the criminal justice 
system again and again hear the comment, *'We should lock those criminals up 
and throw away the key." The average citizen doesn t know that prisoners cost 
$11,000 a year if incarcerated, but only $365 per year if on probation or parole. 
Nor does the average citizen know that far greater numbers of aiminals are 
serving their sentences outside on probation or parole than in prison. For ex- 
ample, in Vermont, of the 3200 serving sentences, 2800 are on probation or 
parolCj while only 400 are incarcerated. To incarcerate all of its convicted crimi- 
nalSj Vermont would have to have eight times the. prison spacej and since, as in 
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most areas, Vermont's correctional centers are overcrowded, it wOuJd mean huge 
appropriations to build mofe prisons. 

Since probation, parole, and many cegokr and special educational programs 
must take place outside prison walls, it is essential that the public understand, 
accept, and take part in these programs. Unjustified fears and apathjr become 
strong stumbling blocks to the success of such progntms. 

Problems Existing within the Pen^l System (Corrections) 

There are numerous specific problems within the penal System which should 
be studied by those debating or discussing the system. Our purpose in this sec- 
tion is to suggest speciiic problem areas that exist and to cite to a small degree 
evidence that these problems do exist. This material and analysis gleaned from 
the reading and experience of the author should merely be the starting point 
for much deeper research by each debater and discussant, 

Overaou/dhtg 

The first problem worthy of consideration is overcrowding. Studies of jail 
populations reveal that rural jails are free from this problem, while areas of 
dense population tend to vary considerably. The National Jail Census of l970 
found that 5 percent of the jails weie overcrowded and that the larger the jails 
the more likely they were to be overcrowded, since they tended to be in metro- 
politan areas. In the spring of 1971 the District of Columbia jail was housing 
1100 inmates in a facility designed to hold 550,'' James Hoffa, while serving 
his sentence at the Lewisburg federal penitentiary in Pennsylvania, made a study 
of conditions in the federal prisons and reported his findings to the Senate Sub- 
committee on Penitentiaries/ Among the findings was evidence of overcrowd- 
ing at a number of prisons; 

U.S, Penitentiary at Springfield, Illinois — capacity 2100, present population 
2203 

Leavenworth, Kansas — capacity 2100^ present population 2247 
Lewisburg, Pennsylvania — capacity 1675, pr^ent population 1794 
McNeil Inland, Washington — capacity 1000, present population 1310 > 
Terre Haute, Indiana — capacity 1200, present population 1355 

Antiquated FacHtths 

A second pcoblem worthy of further research is the old and antiquated nature 
of many jails and prisons. The National Advisory Commission on Criminal 
Justice Standards and Goals in one of their six reports^ entitled A National 
Strategy to Reduce Crhte, describes them: 

The conditioos in local jails often are far worse than those in state prisons, 
Local jails are old — the national jail Census made for the Law Enforcement 
Assistance Administration in 1970 showed that one out of every four cells 
was more rhan 50 years old and some were more than lOO years old. Many 
do not meet rudimentary requirements of sanitation — 50 jails had no 
toilets and investigations in many institutions have revealed ^thy cells* bed* 
ding and food, , , . Only half of the Jails had any medical facilities.* 
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The State of Vermont finally dosed down its oniy maximum security prison 
during the summer of 1^75. It had opened for business the year Abraham Uti- 
coln was born. Its dungeonhke cells^ almost completely encised with bricks 
except for a small iron barred door, were finally abandoned for much improved 
community correctional centers. This progress was vecy slow in coming. 

Effeils of Loi2g Seuteuces 

A third problem arises from the effects of unnecessarily \owg sentences. There 
ace many prisoners incarcerated who would be better off out of jail — some 
studies suggest that the figure is as high as 80 percent. Long sentences often 
prove counter-productive. The early months behind bars with freedom denied 
is a shocking experience to the first time offender. The effects of this experience 
are drastic. With the passage of months^ adjustment to the prison environment 
is made; as the months drag on into years, friends on the outside decrease and 
friends in the prison may become the only ones left. The result is that recidi- 
vism rates tend to increase with the longer periods of incarceration. Incidents 
following two particular Supreme Court decisions are often cited to support this- 

When the Supreme Qiurt decided in the Gideon case that a lawyer must be 
present while a suspect is being interrogated by the police and in the Miranda 
case that immediately upon arresting a suspect the police must state the right of 
the individual to remain silent in order to avoid self-incrimination, thousands 
of prisoners throughout the nation were released. In the neighborhood of XOOO 
prisoners were freed in Florida. There were great fears that there would be a 
sudden fiurcy of criminal acts. Later a study was made of those released only to 
find that tiieir recidivism rate was lower than that of those ^ho were retained 
in prison. The same thing happened in the state of Georgia. 

Prisoners who are likely to commit Crimes of violence must be given longer 
sentences in order to protect society. Long sentences for tliose who commit 
crimes against property either are of no help or are actually counter-productive. 
Furthermore, they only increase the cost to the taxpaying citizen — $11,000 per 
year to keep them in jail versus $365 to place them on probation or parole. 

A fourth area of complaint is depersonalization as a result of the size of the 
prison. The task force for the National Advisory Commission on Criminal Jus- 
tice Standards and Goals describes this effectively: 

Separation of large numbers of people from society and mass confinement 
have produced a management problem of staggering dimensions. The ten- 
sions and frustrations inherent in imprisonment are magnified by the herding 
together of troubled people. Merely "keeping the lid on" has to be the real 
Operational goal The ideal of reform or rehabilitation has succumbed to that 
of sheer containment, a goal of limited benefit to society.^> 

These large prisons or penitentiaries depersonalize the inmates, who often 
feel that they got lost among the crowds. Informal counselling becomes difficult; 
privacy is extremely difficult to achieve. Inmates become mimbers identified by 
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the cell they occupy. As one of the Vermont prisoners said in an interview with 
the author at the Petersburg federal prison, ''It was much better back home in 
our community correction centers; we at least could make friends with the 
guards/^ ^'^ 

Mhing oj Prisoners 

A fifth difficulty is the mixing of juveniles with older prisoners, first offenders 
with hardened criminals, the unconvicted with the convicted which results from 
the lack of facilities. In many of our jails those awaiting trial, as yet not con- 
victed, constitute 60 percejit of the population and are not kept segregated frojn 
those who have been convicted. With long delays awaiting tdal. Such jails can 
often become excellent training schools for crime for the young and susceptible. 
The task force for the National Advisory Commission on Criminal Justice Stand* 
ards and Goals describes the situation: 

Sentenced offenders are generally classified by degrees of dangerousness, age, 
vulnerability to aSSauIt, illness, and ability to reform. Persons awaiting trial 
are generally classified in one class, under the rationale that they are all pre* 
sumed innocent and no information base is available for distinguishing one 
detainee from another. The result is that young persons are detained with al^ 
coholics, petty offenders with drug addicts, innocent persons with hardened 
criminals," 

The Coals of CorrecUons 

A sixth problem arises from the diiTercnces of opinion as to the goals of cor* 
rections, an area of concern which was discussed in the preceding section. It is 
expensive to build large prisons only to tear them down or to develop com- 
munity centers only to spend jnore tax monej' to convert them to other uses. 
Developing new training programs only to abandon them results in confusion. 
It is difficult to develop continuity when every four years a new administration 
with a different philosophy enters the picture. Few studies have been made to 
quantify this problem and it may not be too serious. The typical politician's 
attitude is that prison reform won't win very many votes; after all, felons are 
denied the right to vote. James F. Smith, a lawyer with the Sacramento Legal 
Aid Societ)' comments. 

Legislators are often much more concerned with their public image than 
with their substantive legislative accomplishments, With a hot political issue 
like prison reform, the legislature, like most politkal bodies, ts skillful at ap- 
pearing concerned and dedicated to resolving the problem, while at the same 
time endlessly delaying any meaningful change that might be controversial.^^ 

Inhttmdfje Trentment of^ Pmonsrs 

A seventh area of possible need for reform lies in the inhumane treatment of 
prisoners that seems to be present {\\ many prisons. Upon entering prison, the 
freedom of the streets, with its accompanying freedom of choice, must give way 
to the authoritarian control of the prison. The inmates are told what to do, 
where to be, and when to tio most of the things that occupy their time thix>ugh 
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each day. The inhumanity within prisons arises from the emphasis placed upon 
punishment by those who are assigned the tasks of carrying it out. 

William Nagel and his staff from the American Foundation's Institute of 
Corrections visited over 100 correctional institutions throughout the nation. 
Nagel describes several CAses inhumtUie treatment: 

In one institution at the time of our survey, nearly 18 percent of the inmate 
population was in some kind of segregation — 1$) in isolation, 65 in segrega* 
tion, and an additional 35 in a disdpiinary quarantine, i^atteringJy called 
the "haifway howse." The isolation was especially brutal As many as eight 
people have been locked into onr of the tiny, dark, airless, and bedless iso- 
lation cells for up to 21 days. During our visit these gloomy, bare dungeons 
contained two, three, and four men sitting naked on the floors. Only the 
5-inch holes in the floors, used as toilets* served any human purpose.!^ 

James Hoffa describes in detail the experiences he had in the federal peniten- 
tiary at Lewisburg, Pennsylvania, and says of the guards, 

Guards ^ . . are there as ordinary working men accepting their assignment 
and drawing their paycheck and waiting £or pensions. Fifteen percent of 
the guards cause 100 percent of the trouble. Five percent of the guards are 
completely sadistic and should never be near a human bemg because they 
deliberately create incidents of violence, mistreat prisaiers, abiise prisoners, 
and yet the 85 percent bear the brant of the 5 percent.^* 

There is an abundance of written testimony concerning the inhumane treat- 
ment of prisoners. The most impressive comes from the descriptions of those 
who have been in prison. Nathan Leopold, a convicted murderer as a youth 
and now a respected worker in correctitMiS, describes and analyses the eflfects 
of prison life on prisoners in The Tasks of Petwlo^y^^ Eddie Harrison, 
director of the Pretrial Intervention Project in Baltimore, Maryland, has cited 
his own experiences in prison to illustrate why prisons fail to achieve their 
goals.^* Many vivid descriptions by the prisoners at the Correctional Training 
Facility at Soledad and at San Quenttn in California reveal the inhumane treat* 
ment that may occur throughout the steps of the correctional process.^^ Debaters 
advocating reform in this area will have plenty of evidence available. However, 
they may be reminded by their opponents that tiits may be true of some but 
not necessarily of all institutions. 

Programhjg 

The eighth problem is in the programing of the inmates. The housekeeping 
of the prison, that is, the cleaning, cooking, dishwashing, and other maintenance 
activities, is done by the inmates, but this is far from enough to help them 
escape boredom. Programs are instituted, in the hope that the prisoner may be* 
come rehabilitiated and more easily reintegrated into the community, but because 
of lack of funds, lack of personnel, and lack of facilities, these programs have 
many inadequacies. Many jails throughout the country have none at alk People 
awaiting trial or sentencing cannot usually be programed — the length of their 
stay is too unpredictable. 
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Federal and state prisonSj for the most part, do their best Signifixzant num* 
bers of prisons, particularEy federal, have impressive facilities to teach masonry, 
carpentry, auto and general mechanics, electronics, and even computer operation. 
Some have even established dassrooms at the various lev^els and teach the in* 
mates according to their needs. However, with a population in the prisons 
almost as varied in interests smd needs as tiie general population, it is difficult 
to match the program to the inmate. For this reason^ results of programs aimed 
at rehabilitation. Such as individual counselling, group counselling, and drug 
and alcoholic rehabilitation, are frequently discouraging. The adage, "coerced 
rehabilitation brings no rehabilitation," is quite well knuwn by most prison 
administrators and case workers. Nor is the long run effect of rehahilitatioa 
programs very meaningful, when interest is shown by prisoners only so they 
can become paroled sooner. Debaters will ftnd a great deal of testimony in the 
literature to evidence this problem. 

Reddhism 

A ninth problem within the corrections :iystem is that caused by recidivists. 
T'he profiles of these repeaters differ greatly. Some, like those committing lar* 
t.cny, are imprisoned, serve short sentences^ and are released, only to commit an* 
other Crime and return to prison with a similar or a bit longer sentence. 

The **Smail-time operator" living a rather continuous life of crime has the 
profile of committing numerous types of crimes. This repeated offender's con- 
viction record will have two or three arrests for driving with a suspended license^ 
a couple of arrests for driving while intoxicated, an arrest for driving a car 
vt^ithout the owners consent, two or more breaking and entering charges, 
and a number of petty larceny offenses. This profile is typical of prisoners 
whose "social history" reveah such things as parental rejection, family al- 
coholism, failure in school, no vocational training, and unemployment (a num- 
ber of studies have revealed that crime increases as unemploymt.^t grows)* 
Many are alcoholics themselves. Somewhere between 35 and 50 percent of the 
cases coming before the Vermont Parole Board are of this type. Rudolph Morse, 
who has spent 35 years of his life as a parole and probation officer> superin- 
tendent of a prison, director of probation and parole for the state, and parole 
board member, estimates that 75 to 85 percent of the crimes committed in 
Vermont are done while under the influence of alcohol Of these people Morse 
says, "They can't be ^ehabilit^ted because they were never habilitated in the 
first place/*^* 

Another group of prisoners includes those individuals who are serving the 
longer prison sentences attached to the more serious crimes against people, jRe- 
habilitation problems are amplified when these individuals are serving life 
sentences or are recidivists. These are the prisoners who become the ^'hardened 
criminals," the ones who have lost hope for themselves, and for whom prison 
officials may have given up hope of providing any help. 

Both group are extremely difficult to program* Certainly^ being coerced into 
participation will not help prisoners who ace unmotivated. Whatever programs 
of reform are adopted, they for the most part will not be able to compensate 
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for parental rejection, early school failures, and widespread unemployment- 
Furthermore, counsellors are generally not successful in their attempts to r^iist 
the moral standards of these prisoners. 

To some extent, prisonejrs' attitudes may not be without just cause. Many 
have been subjected to inhumane treatment and have suffered real or imagined 
injustices arising from wide disparities in their arrest, prosecution, and sen- 
tencing. Others have been denied access to vocational education becau^ of leg- 
islative denials to felons to work in various occupations. These experiences 
counter the best of arguments and other persuasive techniques to instill belief 
in the so<aHed high moral standards of society. The inevitable result for many 
prisoners is hostility toward the institution and toward society. These dis- 
heartened inmates may knowingly or unknowingly become advocates of "living 
a life of crime," 

Onnlhy of Probaitojt ajui Parole Officers 

Tenth, the success of probation and parole is overwhelmingly dependent upon 
the officers engaged^ that work, Superior officers are the greatest hope; the 
use of inferior officers can only produce ineffectiveness or complete failure. The 
barrier that is cited most frec]uently is the size of the case load. The optimum 
size is aboiit 35, yet many officers have loads that exceed 100 cases. A survey 
taken some time ago revealed that 6? percent had case loads exceeding 100, 29,9 
percent had loads of from 50 to 100 cases, and only 5.1 percent had less than 
50 cases. 

Odier weaknesses also exist The program of recruitment of personnel, the 
few courses of education and training for the profession, and the lack of sal- 
aries high enough to attract high equality persons are some of them. The superior 
parole or probation officer tries to encourage the probationer or parolee to make 
the best decisions possible for his or her life. These include where to live, what 
vocation to follow, and decisions about family life. When a parole board paroles 
a prisoner "to an acceptable plan,'* thrs plan must be worked out with and 
approved by the parole officer. It often takes a great deal of delicacy upon the 
part of the parole officer to lead a parolee to move away from the environment 
that was originally responsible for the parolee*s turning to crime. The parole 
officer is responsible for counselling a parolee on such matters as whether to 
marry or divorce, what occupation to choose, and where to establish a home 
and also has the power to override such decisions. The officer is particularly 
responsible for seeing that the parolee lives up to the general and any special 
conditions that have been assigned by the parole board. 

Needless to say, parole and probation officers can have a lot of influence on 
whether the individual reintegrates successfully into society or turns again to 
crime. Poor guidance given by an emotional or untrained parole officer can 
lead to serious disparities and injustice. 

Criticisms of Parole Boards 

The last problem we shall consider is the controversy over parole boards. 
Some people object to parole board decisions on the grounds that they are arbi- 
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trary and unpredictable. In some jurisdictions the load is hea\7 enough that 
only two members sit in on the hearings- Other critics point to the weaknesses 
arising from the method of appointment— governors appointing members to 
reward them for gpod service to the party is frecjuently noted — and the lack of 
standards in determining cjuali/ications. Others point out that in many states 
there is not enough demand for full-time work, while in others there is too 
great a load for individuals to both work at other jobs and live up to their 
parole board obligations. 

Statistical studies are not available to measure the success or failure of parole 
boards. Maine and Illinois have discontinued the use of parole boards, while 
Attorney General Edward Levi has advocated flat sentences to be set by 
judges and the discontinuance of the federal parole system: 

It may be time to consider an even more sweeping restructuring of the sen- 
tencing system, which United States District Cotirt Jndgc Marvb Frankel 
calls the most critical part of the criminal justice system. There have been 
proposals to abolish the federal parole system as it now exists and to allow 
trial judges to determine the precise sentence an offender would be required 
to serve. The trial judge would operate within a set of Sentencing guidelines 
fashioned by a permanent FederaJ Sentencing Commission.^i 

So 1 u tioiis 'Ref 0 mis 

In the previous section we observed the many problems within our penal 
system. A systematic research of the various studies made and the literature in 
the field can reveal how serious these problems are. Now let us turn our atten- 
tion to the solutions. Probably in no area of human study have there been so 
many minds attempting to find the answers. Because the problems are so serious 
and because there are so many differing parts to our criminal system^ it is In- 
evitable that proposed suggestions for reform will be complex and numerous. 
Debating and discussing this topic over a period of months should bring a 
variety of proposals with differing combinations. This in itself will introduce 
one more dilemma into a world already full of dilemmas — namely, how one 
can choose a program or programs of reform that will be not only ''comprehen- 
sive" but also narrow enough to be discussed in the time allotted for a single 
debate. 

Fortunate indeed is the debater or discussant who can make use of the 656- 
page volume entitled Conmhns, which was compiled by a task force and pub- 
lished under the direction of the National Advisory Commission on Criminal 
Justice Standards and Goals.^^ The task force put together an outline of 129 
standards, each with a multiplidty of guidelines subordinate to it. These con- 
stitute already formul^ed directives essential to the establishment of the best 
legislation and methods for operation of all parts of the criminal justice system^ 
and particularly for "corrections/' In this volume will be found guidelines for 
the establishment of whatever ' Comprehensive Program of Reform of Our 
Penal System*' the debater or discussant chooses. 

Reforms in other areas of our criminal justice system are discussed and out- 
lined in detail by task forces of the Nntional Advisory Commission on Criminal 

ERIC 30 



22 



ROBERT B. HUBHR 



Justice Standards and Goals in four additionai volumes, Policet CourtSf Crhnitid 
fusi/ce System^ and Community Crme Prevention. Fortunately, these volumes, 
along with Corrections^ were screened, and the most urgent and highly approved 
recommendations were abridged into A National Strategy to Reduce Crtme*-^ 
This should be a top priority book for all discussing oc debating criminal 
justice feform. 

Various other gcoups have done monumental work in penal and criminal 
justice reform. Unusually detailed, with guidelines at every step in the criminal 
process, is the CotnpendUtm of Model Correcthnd Legislation and Standards^ 
second edition,-'^ produced by a variety of task forces within the American Bac 
Association. The National Sheriffs* Association has set up guidelines for reform- 
ing jails, and numerous other groups have beea engaged in similar efforts. 
The description of the various reforms, guidelines for their use, and evaluations 
of their worth are available for the debater and discussant. 

To debate penal reform, one must have a working definition of the word 
rehahtlitathn. As used amoag scholars and those working in the field, the term 
is very ambiguous. There is an even greater difference of opinioa on how to 
evaluate the programs intended to achieve it The author, who has spent more 
than forty years studying and teaching attitudes and how to change them and 
who is now participating in the criminal justice field, was impressed with the 
following words of Norman A. Carlson, Director of the Federal Bureau of 
Prisons: 

Each man and Ti^oman has a diffecent set of needs to help him or her make 
the decision to give up criminal activity and to take a respected place inside 
rather than outside the law. To protect our society against crime, we must 
have ^ highly efficient criminal justice system that apprehends the offenderi 
brings him speedily to trial* metes out ^ j^^st sentence to the guilty^ and gives 
him encouragement to change his life style.-* 

Frojii the above we can derive a good, working definition: RehabH'itation of a 
crimind h the process of helping htm or her make the decision to ghe ap crhnh 
Vid activity and to take a respected place histde rather than outside the law* In 
other words, criminals can be said to be rehabilitated when, despite anger, frus- 
tration, drugs, or alcohol, their attitudes and beliefs ace strong enough to keep 
them from turning to crime. Corrections programs which encourage this change 
of attitude or provide the environment favorable for that change are the goal of 
our penal system. 

Another term that will become a part of debates and discussions on penal 
reform will be the word mandate. Certain things carrying legislative Or execu- 
tive weight can be mandated with expectations that they will come about When 
the Supreme Court mandated that an accused person is to have an opportunity 
to be represented by a lawyer, it was carried out. On the other hand, no one 
yet has found ^ way to mandate humat^ attitudes and beliefs; there is only per- 
suasion. We still can't mandate greater public participation in community cor- 
rections programs; we cannot mandate legislators to double their appropriations 
for our favorite reform program. Ja fact, if we could mandate human beliefs 
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and attitudes, then we could mandnte human behavior and thus mandate mme 
out of e:xistence. Because vre must depend on persuasion, reforms aimed at re- 
ducing the crime rate or recidivism Will have to be evaluated in terms of their 
power to persuade individuals to 'give up crioiinal activity and to take a re- 
spected place inside rather than outside the lavr/' 

The remainder of this chapter will be devoted to a discussion of the various 
P^naJ reforms which have been proposed — their backgrounds, advantages, and 
disadvantages. These reforms mil not correspond directly with the problems 
which have been discussed, but readers Vr'IH readily see the effects the various 
reforms would Iwe on the existing problems. 

C(?m?nuHhy Conecfh/ial Centers 

One of the foremost comprehensive programs of refomi is the substitution 
of smaller community correctional centers for large prisons. The centers differ 
widely in size and architecture. Their most significant features are that they are 
located within city limits, they tend to be distinctly smaller in size than prisons, 
and they make extensive use of community schools, mental health clinics, drug 
and alcoholic treatment centers, and local business establishments and factories 
for vocational training. 

Men who have been defined as felons work, play, worship, study, and per- 
form a variety of other activities in the community. In sequence they receive 
day passes, then weekend passes, then brief furloughs, and finally renewable 
furloughs^ during which time they live at home with their relatives and loved 
ones. All this before parole. In Vermont, the locale for much of the period 
under sentence has moved from the central prison to the community correc- 
tional center, and hence to the community itself. 2T 

Advnntnges. Certain advantages can be advanced for the adoption of a program 
utilizing conimunity correction,iI centers: 

1. The smaller size reduces the probability of inhumane treatment. 

2. These centers ret^uce the impersonal nature — don't get lost in the crowds; 
"can make friends with the guards/' 

3. These centers make increased use of community facilities. A large prison 
several miles out in a rural district has little chance to do this. 

4. Day passes and furloughs for vi'ork release are more available. 
5* Visits by families are greatly expedited. 

6. Married male inmates can earn family support money instead of depend- 
ing on social welfare. Extended work furloughs often make complete 
support of the family possible. 

7. Money saved by iitilizing community services and inmate work release 
can be diverted to strengthening prison programs and personnel. 

8. Reintegration of the inma; * into the community is easier because of the 
use of a gradual rather than a sudden dismissal from prison. 

Disadvantages, Since both the f"f::*^al government and some states have made 
use of this type of program, th< n h considerable evidence in criminal reform 



ERIC 



32 



ROBERT B. RUBER 



literature to evaluate these programs. Despite the alleged advantages, various 
writers in the field point to certain weaknesses: 

1. Community centers are unsafe for use with high security risk criminals 
such as murderers, raptsts, and arsonists. Furthermorej there can be no 
certainty that a person convicted of a crime against property won't turn to 
a crime of violence. 

2. Fear is present among tliose members of the community living close to 
the correctional center. Should a particularly vicious crime be committed 
by one of the inmates on pass or furloughj the consequences could be 
serious. 

3. The deterrence value of incarceration may be significantly decreased. A 
daytime pass for work or to look for work and a chance to come back 
at night to living conditions and food that are as good or frequently better 
than that to which they had been accustomed will not be a strong deter- 
rent. Since the poor constitute such a great portion of those committing 
crimes, this factor may be quite significant. 

4. Property values of residences and business establishnients in the vicinity 
of the correctional center may suffer a continued depression. Not too many 
people would be stimulated to buy in the area. 

5. Large maximum security prisons for hardened criminals, murderers, 
rapistSj arsonists, and those convicted of aggravated assault and armed 
robbery will still be needed. 

6. As was noted earlier, recidivism rates have not necessarily been lowered; 
as yetj there is no guarantee that thej^ will be under widespread use of 
community , correctional centers. 

7. There is no guarantee that community correctional centers will decrease 
taxpayer costs. If money is saved in some aspects of corrections, it will 
only be diverted to other areas. 

8. The cost of building the new centers on the high priced land within the 
city and tearing down many of the old large prisons would be formid- 
able. 

The above arguments both pro and con are discussed in the literature and 
need research in depth to be developed fully. They should give direction for 
further exploration. 

More Evident Use of Av^Uhie Resor/rces 

A second possible area of reform is a distinct increase in the use of com- 
munity serviceSj work release passes, and furloughs as well as educational and 
vocational training. This would involve continued use of the present criminal 
institutions and would eliminate the costly burden of building new and tearing 
down old facilities. The argument here is that workable programs exist but 
remain insufficiently used. Progranis sponsored by public education and govem- 
ment grants to private organizations, secondary schools, coUegeSj and vocational 
schools could stimulate increased use of these resources. Such efforts would help 
to humanize the lives of prisoners* increase the variety of programing avail- 
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able, make it more likely that individual needs would be met, and ease the 
process of reintegration into the community. On the other hand, many of the 
arguments raised against the community correctional center apply to this pro- 
gram. In addition, in debating this reform the negative can counter by suggest- 
ing (with evidence and argument) that this program has been adopted or is 
being adopted as rapidly a? is feasible. 

Diversion * 

The third area of possible reform is called diversion. This is a relatively new 
type of procedure whidi has been used in a limited way during the past decade. 
It is utilised prior to the prosecution and trial steps, but it has a great influence 
on the corrections phase. Whenever it is used successfully, the Individual avoids 
prosecution, trial, and incarceration. In those jurisdictions where diversion is 
available, arrested individuals are screened by the prosecutor, the arresting^offi- 
cer, and usually an officer of the court. A lawyer for the suspect is a recjutre- 
ment since the Gideon case. If the members of the screening group agree that 
the person ts a first offender, constitutes a minimum risk to the community, 
and can profit from the available programs, he or she is offered the opportunity 
of diversion. A person who accepts the offer must affirm that lie or she will 
complete the program and do so satisfactorily. Failure to do so means that the 
person must return to the usual criminal procedural steps of trial and must^ 
upon conviction, take the penalty or sentence assessed. The three major thrusts 
of the prograrus offered under diversion are individual counseling, career de- 
velopment, and group counseling.^^ 

Advantages. The goals of diversion, if achievable, become its advantages. 

1. Its costs are less than prosecution, trial, and incarceration. 

2. Its programs are aimed directly at rehabilitation. 

5. It avoids the inhumane treatment of prisons which is often a barrier to 
rehabilitation. 

A* It separates the first offender from hardened criminals who may be **the 
teachers of crime." 

5. The problems of the drug addict and tiie alcoholic can get immediate at- 
tention. 

<5. People who participate in the program can avoid the accjuiring of a crimi- 
nal record that may become a barrier to future employment. 

7. It can relieve congested court calendars and the overcrowding in jails and 
prisons. 

Disadvantages* The objections or disadvantages to diversion are significant. 

1. The deterrent effiect of the criminal system may be significantly weakened. 
It IS far from the "get tough" policy, ^ 

2. It is such a distinct change that it would cost a lot of money to provide 
the facilities and trained manpower to carry the programs out. 

5. Those failing to complete the programs successfully would be placed in 
double jeopardy upon returning to the usual procedure of trial and sen- 
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tcncing. They \vould have served a pre-trial period of probation followed 
by a post-trial period of either probation or inairceration. Pre-trial diver- 
sion followed by a sentence of merely a fine would at best be infrequent. 

4. Grave injustices could readily arise fox those who may have trouble getting 
along with their assigned case worker. The criteria for probation or parole 
violation would not be very applicable. 

5. Adept ''con-men" could ride their way through the system with no par- 
ticular value received from the program or programs. 

6. The value of the program in reducing recidivism could hardly be deter- 
mined, since the people chosen to participate would be of the type that 
were the most unlikely to be repeated offenders. 

Decriminalizathn of Victimless Crhnes 

A fourth area of proposed reform, one which has many supporters, is the de- 
criminalization of victimless crimes (a list of the aimes and the number of 
arrests for 1974 appears earlier in this section). The process of decriminalization 
would probably involve the setting up of programs to deal with the various 
offenses. In some cases it would mean repealing entirely the laws making them 
criminal acts. This would probably indude intoxication, adultery, homosexuality, 
vagrancy, prostitution, gambling, possession and use of marijuana, and disorderly 
conduct. Possession and use of stronger drugs would be handled through diver- 
sion. This might also be the route for repeated public intoxication. 'Tushers'* 
of drugs and marijuana would be treated in the same fashion that bootleggers 
of alcohol are. Activities of organized crime in the iield of prostitution would 
probably continue to be outlawed. These latter activities victimize others and 
thus \vould continue to be considered as crimes. 

Advantnges. The arguments and issues in debating decriminalization of victim- 
less crimes, to bu relevant, should deal with their effects upon the aiminal jus- 
tice system, particularly on corrections. Whether we should try to legislate moral 
codes upon all citizens is dominant in the discussion. Decriminalization, it might 
be argued, could 

1. Reduce the burdens of policemen significantly. 

2. Reduce the burdens of prosecutors. 

5. Help relieve the congestion of our courts. 

4. Relieve cur crowded prisons and jails. 

5. Remove the stigma of being a criminal for such minor infractions as 
having marijuana in your dormitory room or bedroom at home. 

6. Restore respect and dignity to the la^^ and law enforcement personnel. 
Many people do not believe in these laws, many violate them, and the 
police find it impossible to detect violations or are too busy to act upon 
them. For example, annual Vtuform Crime Reports reveal that more than 
24 million persons have tried marijuana, and yet the arrest rate is about 
450,000 per year. From the Sourcebook of Criminal Justice St^uistics we 
find that 30 percent of juniors and seniors in high school have tried 
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inirijuana, if they were given a chance. The same source reveals that 39 
percent of tliose beb\'een the ages of IS and 25 tried it when given the 
dianoe. Only 25 percent of those giving up its use did so because of fear 
of the law,^ 

D'mdpmtages, Representative of the arguments against decriminaJization are 
the following : 

1, It will encourage the committing of these acts, 

2, Those intoxicated can't be left to *'sleep it otf" in the streets. 

3, Youthful runaways (vagrants) can t be left to starve, 

^, The advance of organized crime in gambling and prostitution will be 
encouraged, 

5, Widespread use of marijuana and drugs will increase the problem of 
pushers, 

(t. Since large numbers of drug and marijuana users are getting only fines, 
decriminalization will give little relief to the crowded conditions of our 
jails and prisons. 

Mandatory Seff knees 

A iifth area of reform that will have strong eJTects on the penal system is 
that advocated by Attorney General Edward Levi; substituting a flat, mandatory 
sentence for the present indeterminate sentence with the eventual abolishment 
of parole and perhaps even probation. Today judges assign such sentences as 
zero to. iive years or two to iive years, leaving it up to the prison officials and 
the parole board to decide when the prisoner can be paroled and placed nnder 
the supen'ision of a parole officer. 

Advantages^ A mandatory sentence could mean that suspended sentences as 
well as probation wonld be discontinned. Those persons who believe in "getting 
tough" and those who disapprove of arbitrary dedsion making are the chief 
supporters of this change. Some of the arguments they advance are: 

1. Punishment of those convicted would be certain, 

2. Variances that lead to injustices would be reduced or prohibited entirely, 

3. Differences between lenient and stricter judges would be eliminated; arbi- 
trary decision making would be reduced, 

4. Deterrence of the criminal justice system would be substantially enhanced. 

Disadvantages, Those who oppose this refomi offer such arguments as the 
following; 

1, It would disallow giving a lighter or heavier sentence for the seriousness 
of the crime. There is quite a difference between a victim who sustains a 
bloody nose in an assault case and one who is sent to the hospital with a 
broken jaw, 

2, It would reduce the motivation of the convicted to improve their educa- 
tion or personality development while in prison, Sudi things would not 
count toward release. 
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3. Disruptive prison behavior might be augmentedj since only conviction 
for a new crime committed within the prison walls would lengthen pris- 
oners' sentences* 

4. It would result in keeping some prisoners incarcerated unnecessarily 
longj while others would be released too quickly* 

5. Arbitrary decision making would not ^^e reduced; it would only be shifted 
to the prosecutor who arbitrarily decides the charge for which the accused 
will be prosecuted. The danger is that the prosecutor may be more in- 
terested in his or her record of convictions than in either justice or deter- 
mining what is best for the development or the rehabilitation of the 
accused. 

The Nature of the Pmon Experience 

A sixth area is chiefly a reform in prison architecture but includes considerably 
more. This reform would keep out of prison all persons possible through diver- 
sion, decriminalization of victimless Crimes, and probation. The optimum size 
of the prisons left would be from 150 to 250 inmates and would chiefly house 
the high risk offienders — murderers, rapists, arsonists, and those convicted of 
aggravated assault (those who used a weapon in their assault). To the extent 
that incarceration was necessary for the rest, the buildings should resemble resi- 
dences or college campuses. The federal reformatory at Alderson, West Virginia, 
and the Robert Kennedy Youth Center near Morgantown, West Virginia^ are 
cited as models for this, William G. Nagel describes the need for this change; 

Other Serious investigators— Sykes^ Goffman, Qoward^ Schrag— have noted 
that prison subcultures work powerfully to subvert even the most consden- 
tious of treatment efforts, Gaylin, Weber, and others have noted another 
phenomenon that contributes to the failure of the prison and of many institu- 
tions for youth. When in these places, large numbers of human beings are 
placed in a closed society in which 'many have to be controlled by a few 
o^cials* This creates spedal counter-productive pressures. 

In the outside society, unity and a sense of community contribute to per- 
sonal growth. In the society of prisoners^ unity and community must be dis- 
couraged lest the many overwhelm the few. In the world outside, leadership 
is an ultimate virtue. In the world inside; leadership must be identified, iso- 
latedj and blunted. In the competitiveness of everyday living, assertiveness is 
a characteristic to be encouraged, la the reality of the prison, assertiveness 
is equated with aggressioa and repressed. Other qualities considered good 
on the outside — self -confidence, pride, individuality — are eroded by the prison 
experience into self-doubts, obsequiousness, and lethargy. In short, individu- 
aUty js obliterated and the spirit of man Is broken in the spirit less oess of 
obedience,^* 

Advantages. The advantages which might be argued are; 

L Prisons now built to serve the public would be replaced by those which 

would serve the needs of the prisoner* 
2, The depressive features of the old impersonal prison structures would 

be replaced by more modem and attractive buildings. 
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3. The smaller size makes possible the emphasis of those traits desirable 
on the outside — pride, aggressiveness, and leadership. 

4. The smaller size can reduce the danger of riots by inmates. 

5. Programing for rehabilitation will take place within an encouraging 
atmosphece. 

Disadvantages. The djsad\^antages or obstacles to the adoption of this reform 
are: 

1. The febniiding of so many of the 4394 (1970 figures) jails and prisons 
into this model would cost many billions of dollars and take many years 
to achieve. 

2. Attractive jails and prisons reduce their deterrent eifect. 

3. The pnblic would be exposed to greater risks of criminal activity; the 
person committing a crime against property today may commit a crime 
of violence tomorrow. 

4. Reduced size of institutions may readily reduce the variety of programing. 

5. More prisons would mean more expensive operations (more upper eche- 
lon administrators, less bulk purchasing of supplies, etc.). 

6. No evidence from studies available guarantees a reduction of recidivism. 

Prisoners' Rights and Grievances 

The last proposed reform to be discussed here is in the area of prisoners* 
rights and grievances. A great deal of efibrt by various groups has been made in 
this area. Hie American Law Institute in 19^2, theKational Council on Crime 
and Delinquency in 1972, the National Advisor}^ Commission on Criminal Jus- 
tice Standards and Goals in 1975, and the National Sheriffs' Association in 
l974 have all devised codes and standards that should be followed in this area. 
Unfortunately, the efforts of Congress, state legislatures, and leading administra- 
tors in the various areas of our criminal justice System to study and implement 
these codes have been minimal. The American Bar Association, which has com- 
bined the above codes and its own set of standards into A Compendium of Model 
Correctional Legislation and Stand^rds^ is OKiking strong efforts in this direction. 
These efforts deserve the greatest possible support by the public. 

Since many of the leading minds in the criminal justice field have agreed upon 
these codes, little profit would come from debating them. Furthermore, they 
are so numerous that little meaningful discussion could take place in the time 
available for a debate or discussion. A discussion group might profit from the 
discussion of how to implemerw the codes in their siceas. 

Ombudsman. One of the reforms in this area has been the introduction of 
the use of an ombudsman within tlie penal system. This pecson^ trained and 
experienced in the field of interpersonal human relations, is hired to listen to, 
explore, and try to alleviate grievances, deficiencies, and injustices. Unlike the 
public defender, this person's duties go far beyond the protection of the legal 
rights of the inmate. They include dealing with complaints about poor food, 
bad physical facilities, cruel or inhumane treatment^ poor or inadequate pro- 
graming, and family visitation rights. This position is esti Wished in such a way 
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as to be completely free of control of the corrections administrators} on the 
other hand, the ombudsman is not chosen as the public defender, to represent 
the prisoners. Ideally, the ombudsman's duties are to serve as an impartial me- 
diator protecting the rtghk o5 the prisoners* the corrections personnel, and the 
public. He or she is to ;jrotr,ct the prisoners from inhumane treatment and io^ 
adequate programing and tie corrections personnel from the growth of many 
small grievances into dots or from false accusations. 

Theoretically the goals to be achieved are praiseworthy, but to find people 
who are willing to serve in this capacity, who have the training for it, and who 
are able to retain the objectivity necessary is difficult 

Barriers to employment* A second possible area of reform to assist in estab- 
lishing the rights of convicted felons would deal with barriers to employment 
These barriers arise against successful reintegration into the community and are 
beyond the control of corrections officials. The first of these. barriers is the result 
of licensing requirements enacted into law by state legislatures. In some cases 
ex<onvicts are directly mentioned; more often, they are caught by the require^ 
ment that licensees must be "of good moral character.'' Thus, ex-convicts can 
be prohibited from becoming a barber, a beauty, operator, a plumber, a lawyer, 
or a doctor. 

A second barrier to employment results from personnel policies for hiring. 
Throughout all areas of society employment is denied to those who have served 
terms in prison. Various federal government agencies have been noteworthy in 
tfiTs type of discrimination. The army, the navy, and the marines still exclude 
ex^convicts. In some areas the ex-convict is denied the right to vote and to run. 
for elected office. With the high correlation between the amount of unemploy^ 
ment and the increase in recidivism, it seems inevitable that the best of rehabili- 
tation programing possible within prison walls will fail to achieve its ultimate 
goal of reintegrating the ex-convlct into society. 

To those debaters called upon to argue against the above barriers, tiie best 
approach would be discussion of the great barriers to the feasibility of imple- 
mentation. The federal government, the fifty state governments, and local gov- 
ernments, along with the thousands of business, industrial, educational, and other 
institutions, are the only ones that ultimately can bring significant change. Hdu- 
cational and legislative programs may at best bring only minimal improvement, 
if any. 

Tlie foregoing are some of the areas of reform most prominently mentioned 
in the literature. Other areas can be explored with profit. In the above discus- 
sion the author has only named the premises or arguments for aiid against 
these reforms. They do not become arguments utuil completely asveloped. The 
debater must take each argument and (l) word H into a good reason for be^ 
lieving, (2) explain why it is believable and important, (5) ev/dehce its belleve- 
ableness and importance, and (4) conclude ft. 
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Discussion^' What reforms in the criminal justice process can provide a inore 
equitable system of justice for all United States citizens? 

Debate; Resolved, that a uniform code of pre-trial procedures and penalties for 
all felonies should be established throughout the United States. 

The jresolution indicates — and we have previously discussed the fact — that 
there are two differing parts of the criminal justice system. The first part, pre- 
trial procedures, includes all those steps taken before the trial begins> Pre-trial 
procedures would specifically focus our attention on any of the following steps: 
arrest, investigation, detention, the setting of bail or release, prosecutor screen- 
ing, indictment through the use of a grand jury or information, and the pre- 
liminary hearing. The second phase of the criminal justice system, the pro- 
cedures involved in sentencing, indudes the pre-sentence investigation and the 
sentencing by a judgp or jury. Although the trial and the area called "correc- 
tions" are not the focus of the change suggested, the potential effects upon them 
by establishing uniform codes are not to be ignored. 

Another limitation to the question is that it ts to apply to felonies and not 
to misdemeanors and traffic violations* A working definition for a felony, uti- 
lized by most in the field, is that it is a crime serious enough to warrant a statu- 
tory maximum of twelve or more months. A misdemeanor is anything less than 
that. 

Thus, we are to concern ourselves with the presence or absence or inade- 
quacies of codes of procedure; with the presence or absence of uniformity in 
those codes; and with the effects those codes or the lack of them have on those 
involved with making decisions about the accused felon as he or she moves 
through the criminal justice system. Two causal forces constitute our concern: 
(1) the absence, weakness, or strengths of codes of procedure's, and (2) the 
presence or absence of uniformity. Thus we jtnust examine any injustices or 
harm that may be arising from the alDsence or weaknesses of the uniform codes 
of procedure aud then examine the values to be gained by their formulation 
and adoption. 
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Throughout the criminal justice system a variety of decisions must be made 
by many different people. Choices must be made among the alternatives avail- 
able to those in charge. Wide differences among these decisions for treatiiient 
of felons may be resulting in gnive injustices. In order to debate codes of uni- 
form procedures, we must focus our attention on these decisions and then 
explore the possible significant harm arising from such disparities in the system. 

The police must make decisions: to arrest or not to arrest, to make extensive 
investigations into the partiailar aime committed or not^ to detain or not, to 
book or not. If the accused person is booked^ authorities must decide whether 
the person should be released on his or her own recognizance, released into the 
custody of some other person^ released on bail (and if so, how much)^ or held 
in detention in jail. Those in charge of prosecution must decide whether or not 
to dismiss charges, use diversion, reduce charges, plea bargain in order to handle 
the case more quickly, or cirry through on the original charge. Jn many areas, 
at the indictment step the choice must be made between the use of a grand 
jury or the step known as ''information.'' For the preliminary hearing and/or 
the arraignment, the defendant must decide whether to hire a lawyer or use 
someone appointed by the court. The defense attorney must guide the accused 
in choosing among the pleas of guilty, not giiilty^ or not guilty by reason of 
insanity. Again, the trial judge, the prosecutor, and the defense attorney must 
choose among dismissing the charges^ reducing them^ or continuing on the 
original charge. Before coming to trial many decisions must be made by both 
the prosecutor and the defense attorney's in their preparation. When time will 
strengthen the case, there may be maneuvering in orcfer to delay the trial date. 

After the trial the probation officer must make numecous decisions in the pre- 
sentence investigation and in the choice of material that should be included in 
the report to the judge. In most jurisdictions the judge has wide choices for 
the final sentence. The indeterminate sentence permits the judge to set tKe mini- 
mum at zero and the maximum as high as the law allows. Although many 
jurisdictions demand a life sentence for first-degree murde v it is not uncommon 
for a judge to pronounce a zero to fifteen years or a zero to twenty years sen* 
tence for second-degree murder. The judge may abo choose to suspend the 
sentence or place the felon on probation. 

We have outlined in specific detail the points at which important decisions 
must be made about the handling of the accused felon. At each point it is pos- 
sible that the decisions will vary so greatly that injusrice or harm can ocair. It 
is interesting to note that those several organizations interested in strengthening 
the criminal justice system have done just that by setting up recommended 
standards for each step in the judicial process. 

let us examine some of the areas where the disparities are so great that some 
leaders in the field call for change. The first area of grave disparities arises at 
the police investigation step. The majority of crimes against property go un- 
solved. The seriousness of this problem is revealed in the Vmform Crime Re- 
ports for 2974. Seventy-three percent of all robberies, 80 percent of all larcenies^ 
82 percent of all burglaries and 85 percent of all auto thefts are unsolved. It 

o 43 
ERIC 



UNIFORM CODES 35 



has been estimated that nearly 24 mrltion persons have smoked marijuana and 
yet the arrest rate is less than 450,000 annually. If uniformity of treatment for 
all violators of the law is an important goal for promoting justice, such dispari- 
ties suggest how far we arc from its attainment. Police are pressured by society 
to place greater emphasis upon solving crimes against persons. The SO percent 
clearance of murder cases, 78 percent for negligent manslaughter, 63 percent 
for aggravated assault, and 51 percent for forcible rape. reveal the results of 
making such decisions.^ 

A second area where disparities that bring injustice arise is in detention, 
booking, and, pacticularly, setting bail. Once arrested and booked, the accused 
felon must await prosecution and trial. Murder is so serious that bail is denied 
or set so high that it is unlikely to be raised. Furthermore, the Eighth Amend- 
ment of the Constitution only forbids excessive bail. Disparities arise because 
persons of wealth and prominence have a much greater chance of being released 
upon their own recognisance than the poor, blades, and other minority groups, 
who have a disproportionate rate of detention. Despite the Congressional Bail 
Reform Act of 1966, disparities still exist. 

Tully McCrea and Don Gottfredson tell us about a 1967 study in New York: 

Where the bondsman's fee was five percent, 25 percent of arrested persons 
^*ere unable to furnish bail of ^500.00— i.e., raise $25.00; 45 percent failed 
at $1,500.00 or a fee of $75.00; and 6J percent failed at $2,500.00 or a fee 
of $125.00. Since the bondsman's fee in many communities is ten percent, it 
seems likely that in those jurisdictioT\s the percentages would be even higher. 
Thus, even though everyone is considered to be equal under the law, the 
actual fact is that the bail system discriminates against the poor^ 

There are great disparities in the laws concerning victimless crimes and in the 
enforcement of these laws. some jurisdictions only the selling of hard drugs 
and marijuana is a felony, but in others possession and use nay carry such a 
penalty. Many argue that only the selling of hard drugs and marijuana should 
be considered a felony, and in fact, many jurisdictions are treating possession 
and use as misdemeanors or petty offenses. Perhaps the ^ay to achieve uni- 
formity would be to leave selling as a felony^ utilizing a standardized penalty, 
while making possession and use legal. The laws against intoxication, vagrancy, 
homosexuality, and gambling could be repealed. 

Some might argue that uniform codes of pre-trial procedures and penalties 
for all felonies are not warranted. However, such changes would have a drastic 
effect on the processing of felons. Many experts who are suggesting a change 
of standards are advocating these uniform procedures and penalties in the re- 
vision of state and federal criminal codes. 

Sets of standards for various other types of diversion have been devised by 
some agencies studying these problems. The fact that some governmental juris- 
dictions adopt these standards within a rdatively short period of time, while 
others do so much more slowly or not at all, results in disparities from one 
jurisdiction to another. Because of such changes as these, the goal of uniform 
codes of ptocedure will be slow in coming or, at least, difficult to achieve. 
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Much maneuvering occurs during the time the prosecutor is preparing to 
bring the accused to trial. This inanenvertng, Tvhich results tn many disparities, 
continues all the way from the preliminary hearing through arraignment and 
into the trial. Gircat pressure is placed upon the suspect to enter a plea of 
g^ilty. In recent years plea bargaining has assumed gigantic proportions. The 
prosecuting attorney can "chalk np a win," the defendant gets off with a rednced 
sentence, and the judge finds the congestion of his court reduced. The evidence 
of lack of uniform treatment is so widespread that many of those advocating 
guidelines of reform recommend that the practice be abolished. The harm 
ranges all the way from a violent Criminal getting off with a light sentence to 
an innocent person pleading guilty merely to avoid a long and costly trial. 

Pre-trial maneuvering may also bring long and harmful delays, a problem 
which has already been discussed. When trials for some are delayed as much 
as one to two years, some kind of reform, whether uniform guidelines or codes, 
becomes an absolute necessity. 

There are some Sug^tions that reform is needed in the area of pre-sentence 
investigations. However, the problems seem to arise from the lack of accuracy 
in the reports more than from a lack of uniformity, although there is a lack 
of uniformity in the amount of material made available to the judge, jn addt- 
tion to the report of the arresting officer and the statement of the defendant, 
some reports contain the input of many profess ional^. Such as psychiatrists, 
psychologists, and medical doctors, as well many interviews with acquaint- 
ances. Again, there exists a great deal of difference in the amount of emphasis 
placed upon these reports 1:^ judges. The amount of emphasis, which can vary 
from a great amount to none at all, would seem to depend upon the attitudes of 
the individual judge far more than upon any legislated guidelines or uniform 
procedures. 

The second part of. this topic calls for a '^uniform code of penalties for all 
felonies.'* This implies that there is a serious lack of uniformity in the penalties 
as prescribed in the statutes of the fifty states and the federal government and/or 
a serious lack of codes or guidelines ifor judges who pronounce those sentences. 
The following are two examples of the lack of uniformity within the statutes: 

A recent Study of the Colorado statutes disclosed that a person convicted of 
first-degree murder must serve ten years before becoming eligible for parole, 
while a person convicted of a lesser degree of the same offense must serve 15 
or more years. . . . Under Federal law, armed bank robbery is punishable 
by fine, probation or any prison term up to 25 years, but in Cases involving 
armed robbery of a post office, the judge is limited to granting probation 
or imposing a 25*year sentence.^ 

On November 20, 1975, Senator Edward Kennedy submitted a bill to the 
Senate to establish guidelines (or a code) to bring about greater uniformity 
of sentencing among federal district judges. In presenting the bill, he cited the 
following statistics: 

The most recent statistics show that in 1974 while the average federal 
sentence was 42.2 months, it Tvas only 18.4 in the southern district of 
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Georgia, but 949 months in the western district of Michigan, Bank robbers 
receive an average term of imprisonment of over 11 years nationwide^ but 
receive 17 years in the northern district of Georgia* but only 51^ years in 
the northern district of Illinois, , , , My bill is the beginning of a concerted 
legislative effort to deal with sentencing disparity. The bill does the follow- 
ing: First, it establishes for the first time certain untform general criteria 
which all Federal courts must consider in formulating a sentence for a con- 
viaed defendant. These criteria refer the court generally to the nature of the 
offense, the characteristics of the defendant, the need for the sentence im- 
posed to reflect the seriousness of the offense^ the need for just punishment* 
and the requirement that the sentence imposed act ai a deterrent,* 

Noah S. Sweatj Jr., a law professor at the University of Mississippi, suggests 
both the harm and the possible solution: 

Leaflets in the field corrections know that disparity in sentencing is a 
chief cause of the failure of rehabilitative efforts. The prisoner who feels he 
has been unfairly treated by the courts and who believes he has received an 
unjust sentence* even though he has not* especially when that sentence is 
compared with much lesser sentences received by others for the same crimes* 
is often hopeless as a subject for rehabilitation, . , , Jf more consistency is to 
tie achieved in sentencing* then penal statutes obviously must be made more 
uniform * 

Other disparities which will come up for debate — and which are evidenced 
by many studies — are experienced by the disproportionate numbers of the poor^ 
the blacks, the Latin Americans^ the Mexicans and other ethnic groups in our 
prisons. Particularly noteworthy are the blacks. Care mu5t be exercised to dis- 
cern how much of this is due to lack of uniformity of pre-trial procedures and 
penalties and how much is due to other causes. Two causal factors extremely 
noticeable among the majority of those who face our parole board are (l) a 
lack of high moral standards and close interpersonal relations within the home 
where the criminal grew up and (2) poor economic conditions. These two fac- 
tors exist regardless of race or color. One can readily suspect that race or color 
can make things worse as the individual proceeds through the steps of our 
criminal justice system. However, no establishment of a uniform code anywhere 
within the system can change these sodal and economic factors; they can only 
be changed by forces which are outside of the control of the criminal justice 
system. 

Affirmative Analysis 

Since the affirmative teams are going to be suggesting "uniform codes/* they 
will be spelling out various factors within those codes* factors which have been 
studied and worked out by so many task forces that it would do us little good 
at this point to go into them in any detail. Rather, we would recommend that 
debaters write to the U,S. Government Printing Office in Washington, D,C 
20402 and purchase A NafiofJid Strategy to Rjsduce Came ($2,55) and Correc- 
tions ($6.30), Both are published by the National Advisory Commission on 
Criminal Justice Standards and Goals. The first of these books lays out the 
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most highly recommended set of standards for all three debate questions, while 
the second is a more detailed disaission of the penal system. 

Debaters may have trouble on this question with the words "codes of pro- 
cedure/' We think of a ''criminal code" as the laws desaibed in the statutes. 
Oncc these are enacted, various divisions set up either ''guidelines*' or ''rules 
of procedure/* The compilations of the National Advisory Commission on 
Criminal Justice Standards and Goals, the American Bar Association, and the 
various other groups mentioned eatly in this analysis lump all three of these 
together under the word "standards/* This means that careful study must be 
made as to who must assuJiie the responsibility of implementation. Debaters 
niu5t be certain that they understand which standards state legislatures, Cbn^ 
gress, and local legislative groups must enact and which must be set up by divi- 
sions or departments within the penal system. Standards which serve as guide- 
lines for hiring personnel would hardly be statutory material, while making 
sentencing uniform throughout the United States would require statutory action 
by Congress and the fifty state legislatures. Also, debaters must remember that 
Congress cannot enact state laws — the temptation to use this as an easy way 
to achieve uniformity must be avoided. 

Negative Analysis 

When considering the negative case, the preparation is in some respects 
similar to the affirmative. Debaters must know both the steps in the pre^trial 
procedures and where disparities may arise. They must challenge the affirmative 
to establish injustices that are botli quantitatively and qualitatively great at each 
step along the way. Ten million people were arrested in 1974; the a/firmative 
must show that great numbers of these people were significantly harmed by a 
lack of uniform codes. For example, for how many people was rehabilitation 
impossible beause of a lack of a uniform code of sentencing. The Vniform 
Crime Reports for 1974 ($3.60) will help greatly in debating this subject. It, 
too, can be purchased from the Government Printing Office. 

Secondly, a strong case can be made that unifomi procedures will not neces^ 
sarily bring greatly improved justice. Even if the system achie\'es uniformity, 
is it worth the struggle for implementation? In fact^ uniformity at the expense 
of individual consideration may bring the greatest injustice. People committing 
crime are as different as all others in society. It is far better to leave the system 
flexible enough to meet the needs of the accused rather than coercing the indi- 
vidual to fit the systan. 

A third area for negatives to explore is the great difficulties that would be 
encountered in implementation. So many people in so many areas are essential 
to Jmplementation that the task becomes endless. There is considerable literature 
on this, and there should be no trouble in discovering the various areas of 
difliculty. The American Bar Association is working extensively in this field. 

Finally, the disadvantages to be argued must fit the particular code or codes 
which the affirmative advocates. Study those areas of anticipated changes and 
develop other possible areas. At the moment one might predict that codes which 
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merely make recomnnendations will probably not bring any bad results. Statutory 
change can. 

To debate or discuss the criminal justice system of the United States requires 
great understanding of our laws and the procedures through which the criminal 
passes andj above all, an understanding of how and why people behave as 
they do. 
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Gun Control 

By William Tracy 



Dlscussioa: What poliqr should the federal government adopt concerning pos- 
session of firearms by United States citizens? 

Debate: Resolved, that a comprehensive program of compulsory gun control 
should be established throughout the United States* 

The private possession of firearms, particularly handguns, has become a hot* 
bed of controversy in the United States. The center of the stom concerns the 
regulation of the vast number of privately owned firearms within this country* 
Among the 2l0 million privately owned firearms in the United States, close to 
40 million are handguns. Nearly three million handguns arc produced each 
year in this country; one handgun is sold every thirteen seconds.^ In light of 
the vast number of handheld firearms at present, and the numbers are increas- 
ing within the United States, citisens from all walks of life are becoming in- 
creasingly concerned over the issue of gun control. 

Present system controls (and, as we shall see later, controversies) stem from 
the Second Amendment to the Constitution. This Second Amendment of the 
Bill of Rights guarantees that *'A well-regulated militia, being necessary to the 
security of a free state, the right of the people to keep and bear arms, shall 
not be infringed/' This amendment refers to the collective right to bear arms 
and not to the individual right to possess arms. The Supreme Court of the 
United States clarified the above position in 1959 when it upheld the constitu- 
tionality of the 1934 National Firearms Act. Associate Justice James C. McReyn- 
olds, speaking for the Court, wrote: ''With obvious purpose to assure the con- 
tinuation and render possible tlie eflfectiveness of such forces the declaration and 
guarantee of the Second Amendment ^vere made. It must be interpreted and 
applied with that end in view/'^ In short, the Court affinned that the Second 
Amendment ^^^s intended solely to support the militias, the union of which is 
now the National Guard* 

Three major federal gun controls have been enacted in the United States since 
1900: 

The Federal Firearms Act of 19M required compulsory registration of aU 
gangster-type weapons and other so-called destructive devices. This Act was a 
uniquely designed response to organized crime.^ 
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The Federal Firearms Act of 1938 ce<juired the licensing of all firearms 
deilers and ordered that all manufacturers and dealers in firearms keep complete 
records of ^ Jircarms transactions. These records must include the make, model, 
type, caliber or g^^^? and serial number of each and every firearm bought or 
sold, the date such iircarm was bought or sold, and the name and address of the 
person or business from whom the firearm was purdiased or to whom the fire- 
arm was sold. Gunsmiths must retain similar records. These records must be 
maintained permanently and made available to I^iw enforcement officers upon 
request.* 

In 1968 the Federal Firearms Act of 1934 was expanded and became the 
National Gun Control Act This law prohibits all foreign military surplus 
weapons from entering the United States and bans all foreign commercial 
weapons except for "sporting purposes" It prohibits the interstate and mail 
order sale of guns between nondealers and limits the over the counter and 
intrastate mail order sale of handguns to state residents 21 years or older. 
Finally, the new law forbids the possession of guns by convicted criminals. 

These programs of registration now cover some 125,000 JSrearms and weapons 
andj importantly, do not affect sporting rifles and shotguns or handguns used 
by hunters and target shooters. 

With reference to state and local controls, none of the fifty states have volun- 
tary firearms registration.^ Only eight states require licenses for buying hand- 
guns: Hawaii^ Illinois, Massachusetts, Michigan, Missouri, New Jersey, New 
York, and North Carolina.*' Most of these states do not require licenses to 
guns; therefore, a gun can be purchased by a licensee and given to a non- 
licensee. In Only 29 states must a permit be obtained to carry a handgun.'^ 

Locally, six cities lead the way in gun control jp, the United States: Chicago, 
Miami, New York, Philadelphia, San Francisco, and Toledo. The Sullivan Law 
in New York City is by far the most restrictive, requiring extensive investigation 
before a license to purchase a firearm is issued.® 

This year's debate resolution thus calls for a compulsory program of federal 
gun control in order to compreliensively regulate the purchase and Ownership 
of iirearms, especially handheld giins. 

Affirmative Analysis 

Thi ^^^id for gun coutroL There is powerful support for the affirmative 
debater in the need area of this resolution. The Vnifonn Oime Reports for 
1974, the latest available statistics on crime in the United States, are particularly 
strong and are highly recommended by this author for evidentiary use. These 
reports indicate the widespread use of firearms in crime, spectficatly murder. In 
1974, firearms were the weapons used in 6S percent of all the murders reported ; 
54 percent of the homicides were a result of handgun use, 5 percent involved 
rifles, and 9 percent involved shotguns,^ A comparative study for the past six 
years shows an increase in the use of firearms in homicides from 65 percent in 
1969 to 68 percent in 1974.*^ The Massachusetts Council on Crime and Cor- 
rection reported the following: 
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Guns are responsible for an average of 69 deaths each day in America* One 
out of every hundred deaths in the United States — Including natural deaths 
— IS caused by a gun. Forty percent of the victims are 19 years old or less. 
In addition, some 200,000 people are wounded by firearms each year, result- 
ing in paralyzation, sterilization^ dismemberment, blindness^ deafness and 
ether disabling effects.^i 

The Commission's conclusion Avas equally grim: "While there ivere 627,000 
Americans killed in all our wars from the Revolution to 1968, at least 800,000 
citizens have been killed by privately owned guns since 1900/'^- 

Whether they are used with premeditated intent, in the lieat of passion, or 
by accident, it is obvious that guns lead to a significant amount of death and 
suffering within the United States each and every day. 

The problem of gun control becomes even more prominent when the danger 
to law enforcement officials is considered. The Ufiijoym Crime Refforis for 
1974 illuminate this problem: '*One-hundred twenty-eight Or 97 percent of the 
law enforcement officers killed in 1974 were slain with firearms. Handguns 
were used in 93 of these deaths, shotguns in 21 and rifles were used to kill 
twelve of the officers. Eleven officers were slain with their own firearms."^^ 

Furthermore, it should be noted that the murder rate in the United States 
is highest where guns are the most plentiful. The following statistics prov'idc 
.support for this contention^"* : 
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Gun Ownership 

% Homicides by Gun. . . 
Overall Murder R^te 
per 100,000, 1969 

It is frightening to note that firearms are used to kill close acquaintances* In 
1P74 the percentage of murders with spouse killing spouse was 12.1 percent; 
parent killing child, 2.7 percent; other relative killings, 8 percent; lovers' <quar- 
relsj 6.2 percent; other arguments, 43.2 percent.^^ Quick addition shows us 
tha^ onl^ 28 percent of the homicides were ''hard core'* killings. No one is safe 
in an armed household, where in the heat of passion a gun is available to release 
the tension and frustration of the moment. 

The affirmative debater, then, has a very supportable need position in terms 
of the harm cause<^ by firearms in this count^^. Considering the statistics, the 
affirmative debater should have no trouble finding support material from law 
-iforcement and government officials across the nation, as well as from other 
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Scluiwns. Not surprisingly, the citizens of America are concerned about gun 
tuntroL In all the modern polls a majority of the public has supported firearms 
control. "In a 1972 Gallup Poll, 71% of all persons poUed and 61% of all 
gun owners polled* indicated they were in favor of gun control/'^* 
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There are different alternatives open to the affirmative debater in instituting a 
compukory federal gun control program that exceeds status <)uo regulations. 
Initially, the affirmative debater can call for all states to enact firearms legislation 
under federal guidance and assistance. This proposal could also require licenses 
to possess firearms throughout the United States. Secondly, the penalties for 
crimes committed with a gun could be increased. The National Advisory Com- 
mission On Criminal Justice Standards and Goals urges enactment of legislation 
providing for an extended prison term with a maximum of 25 years for com-' 
mitUng a felony while in possession of a gun. 

Also, the increase of stop and frisk searches at police discretion in order to 
search suspicious persons and automobiles for illegal firearms would undoubtedly 
enhance police detection of illicit gun activity. 

The more drastic but very effective alternatives available to the affirmative 
debater deal ^ith total prohibitions: 

Firstj upon immediate enactment of necessary legislation, and under penalty 
of fine and/or imprisonment, all manufacture of handguns, their parts, and 
ammunition within the states would be prohibited. This proposal could still 
allow for the production of firearms for the military and for law enforcement 
agencies. This hits at the primary source of the gun problem and is an attrac- 
tive concept for the affirmative debater. 

In order to eliminate the problem of purchase from previously stockpiled 
guns, parts, and ammunition, the affirmative debater would prohibit the sale of 
the firearm he or she chooses to regulate. This sort of legislation would elimi^ 
nate the source of any new handgun purchases as well as the sale of second- 
hand weapons. 

Finally, the most extreme measure tlie affirmative debater could call for 
would be to prohibit the private possession of liandguns (or any firearms). By 
establisliing a future deadline when possession of certain firearms, except by 
authorized personnel, would be prohibited under penalty of fine or imprison- 
ment or both, the ulrimate gun control would finally be achieved. 

There is much support material available to evidence these potential solutions 
independently or combined. This material sliould be meticulously souglit out. 

Advantages of the affirmative plan. By advocating a compulsory federal pro^ 
gram of gun contieol, the affirmative debater could claim significant advantages. 
Registration and licensing alone would enable law enforcement agencies to solve 
crimes by determining firearms ownership, would enable police to arrest persons 
carrying unregistered firearms, and would make it more difficult for undesirables 
to obtain weapons. 

Prohibitions previously discussed would obviously delimit the number of 
firearms in private possession and would jsesult in fewer crimes being com^ 
mitted. These pr<Jposals would help prevent murder, suicide, and firearm acci- 
dents. 

Figures available from countries already enforcing stringent gun control pro^ 
cedures support tfie affirmative causal relationship — tfiat gun control will solve 
need areas or provide resoluttonal advantages. Comparative analysis provides 
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extremely strong support (even in light of cultural differences). In Great 
Britain, where a certificate issued bjr the police is necessary to buy or own a 
gunj there are under 500 guns per 100,000 people, jn the United States^ there 
are at least 12^000 guns per 100^000 people. Thus in 1966, Great Britain — 
population 545 million — had 27 gun homicides, while in Houston, Texas, 
there were 150 gun murders among L5 million people.*^ In Tokyo, Japan, 
where the population is U million people and where it is illegal to own, possess, 
or manufacture handguns, there was only one handgun murder in 1971, In 
contrast, in Los Angeles County there were 7 million people and 308 handgun 
homicides.!* Law enforcement slayings by guns reflect the same trends. These 
figures are extremely powerful for the affirmative debater. 

Negative Analysis 

In support of the status quo. That part of our society opposed to gun con- 
trol maintains, contrary to the Supreme Court's opinion, that the Second Amend- 
ment guarantees the individual's right to possess firearms. The anti-gun control 
people insist that it is unconstitutional to prohibit their right to protect their 
lives and properties and that all able-bodied males between 18 and 45 are de- 
fined as being part of the state militias based upon a 1903 U.S. law defining 
such.^* Furthermore, supporters of the riglit to possess fixearms argue that at 
least half of the state constitutions go beyond the Second Amendment and spell 
out the right of an individual to bear arms and to protect home and property. 
These states are Alabama, Arizona^ Colorado, Connecticut^ Florida, Georgia, 
Idaho, Indiana, Kentucky, Michigan, Mississippi, Missouri, Montana^ New 
Mexico, Ohio, Oklahoma, Oregon, Pennsylvania, Khode Island, South Dakota, 
Texas, Utah, Vermont, Washington, and Wyoming.^o 

The negative debater's position would best t>e enhanced by arguing that the 
natural flow of the status quo will effectively regulate firearms and the resulting 
problems- Support is found in the fact that virtually all states already regulate 
Or prohibit the carrying of concealable firearms.^i 

One of the strongest positions maintained in opposition to the rising sta- 
tistics On criminal activity involving firearms is that the person, not the gun, 
commits the crime. Furthermore^ with regard to registration, opponents of gun 
control point out that criminals don't register guns and that the presence or 
absence of registration is not a determining factor in either suicides or acci- 
dents. In other words, these events ocrur with registered Or unregistered fire- 
arms. Along the same lines, gun control opponents note that many firearms are 
stolen and tracing them would only lead to innocent persons. 

Negative analysis dealing with affirmative support material should scrutinize 
statistical compilation and comparison, be concerned with the many factors that 
must be considered, and emphasize statistical variance in support of the nega- 
tive position. 

Objections to afjirmathe solutions. Beyond the denial of constitutionally 
guaranteed rights to bear arms^ the cru^t of negative objections to adoption of 
the resolution center On whether Or not the benefits of registration or prohibi- 
tion programs^ whatever they might be^ are worth the cost of administration. Ad- 
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dittonallyj one might suggest that monies might be spent in other areas of crin:ie 
prevention with better results. 

Data are available on the probable costs of a national firearms registration 
program. Initially, opponents of such a program argue that compulsory gan 
registration would require one of the largest computer operations ever under- 
taken. Estimates on completing such a system suggest that it would take two 
years and would involve a staff of several hundred experts,-- Each time a gun 
v/as bought, sold, or traded, and each time an owner moved the information 
would have to be changed and updated. 

The costs of establishing snch a system of firearms registration would be 
$2^ million, with annual continuing costs of $22 million.^ These costs are in 
terms of 1968 dollars and should be considered quite conservative. Experts argue 
that if licensing is included in such a program, initial costs could elevate to 
$1 billion or more** As an example, in New York City, which requires fire- 
arms to be licensed, the average cost of processing an application for a pistol 
permit in 1968 was $77,87, Therefore, if this procedure were applied to the 
40 million firearm owners, the cost could be placed at 52,914,800,000 Al- 
though this iigiure is theoretical, the costs are staggering. 

The above analysis does not consider the costs of maintaining a totally pro- 
hibitive structure, yet it is safe to assume that any additional bureaucracy ad- 
ministered and staffed on both the state and federal level will incur massive 
expenses. 

On the periphery of these objections lies the fact that if firearm markets 
were drastically reduced, the natural laws of economics would force the price of 
weapons, parts, and ammunition to skyrocket. In order for firearm manufac- 
turers to retain any level of profitable operation, the price of the product would 
have to be raised, especially if the market were drastically cut back. Therefore^^ 
the Armed Forces and Jaw enforcement agencies would require vast amounts of 
additional monies, raised througJi tax dollars, to purchase necessary materials. 

Finally, the negative debater could argue that 5uch vast sums of moncy could 
be better spent on other programs. Negative arguments could support conten- 
tions that firearm Crime could be prevented by better public education programs 
and increased training, personnel, and material for law enforcement officials. 
Likewise, more advantageous programs to increase court efficiency or encour- 
aging penal reform should recei\'e money ratlier than gun control programs that 
will fail to deter crimtnaJs or prevent firearm accidents. Suicides, and murders. 

Overall, the strength of any negative team with regard to this resolution 
revolves around the unworkabilitj' and ineffectiveness of gim control in a free 
and large society. The total unworkability of any affirmative proposal Can easily 
be summed up by the failure of gi^n control to achie^'e three major goals. First, 
any program of gun control instituted in 1976 will fail to regulate the millions, 
of firearms already in existence. No affirmative team can possibly guarantee that 
those firearms already in public hands will be voluntarily registered or rendered 
inoperative. Second, gun control legislation will not stop the assassinations of 
public figures or acts that are committed by political terrorists or mentally 
defective persons, for the people who commit these crimes ignore the law re- 
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gardless of the peaalties, Finally> the mere definitioa of a criminal or of crimi- 
aal use portends the ultimate failure of aay gua control program — no amount 
of legislation will prevent the illegal use of firearnis by the aiminal element in 
our society, 
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